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CLIMATE CHANGE: THE NEED TO ACT NOW 


Wednesday, June 18, 2014 

U.S. Senate, 

Committee on Environment and Public Works, 
Subcommittee on Clean Air and Nuclear Safety, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10 a.m. in room 
406, Dirksen Senate Building, Hon. Sheldon Whitehouse (chairman 
of the subcommittee) presiding. 

Present: Senators Whitehouse, Cardin, Sanders, Markey, 
Gillibrand, Booker, Sessions, Barrasso, Crapo, Boozman, Inhofe 
and Vitter. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, 
U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. The hearing of the EPW Subcommittee on 
Clean Air and Nuclear Safety will come to order. 

We will have opening statements from the members limited to 5 
minutes each followed by introduction and swearing of the wit- 
nesses, followed by the testimony of the witnesses. I know that 
Ranking Member Sessions will be joining us later. I would like to 
thank him and members of the subcommittee and our witnesses for 
being here today to discuss the need to act on carbon pollution and 
climate change. 

We are privileged to have before our subcommittee four former 
Administrators of the Environmental Protection Agency. All of 
them solved contentious environmental problems during their ten- 
ures working for Republican presidents. Now they are banding to- 
gether to bring attention to the biggest environmental threat of all, 
climate change. 

In a New York Times op-ed written last year, that I would like 
to enter into the record, without objection, these former Adminis- 
trators stated, “We have a message that transcends political affili- 
ation. The United States must move now on substantive steps to 
curb climate change at home and internationally.” 

[The referenced information follows:] 


( 1 ) 
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August 1, 2013 

A Republican Case for Climate Action 

By VVIU.I AM D. RlICKEl.SUAliS, LEE M. THOMAS, VVilXIAM K. REILLY anil CHRISTINE TODD WHITMAN 

EACH of US took turns over the past 43 years running the Environmental Protection Agency . We 
served Republican presidents, but we have a message that transcends political affiliation: the 
United States must move now on substantive steps to curb climate change , at home and 
internationally. 

There is no longer any credible scientific debate about the basic facts: our world continues to 
warm, with the last decade the hottest in modern records, and the deep ocean warming faster than 
the earth’s atmosphere. Sea level is rising. Arctic Sea ice is melting years faster than projected. 

The costs of inaction are undeniable. The lines of scientific evidence grow only stronger and 
more numerous. And the window of time remaining to act is grow'ing smaller: delay could mean 
that warming becomes “locked in.” 

A market-based approach, like a carbon tax. would be the best path to reducing greenhouse-gas 
emissions, but that is unachievable in the current political gridlock in Washington. Dealing with 
this political reality, President Obama’s ,fune climate action plan lays out achievable actions that 
would deliver real progress. He will use his executive powers to require reductions in the amount 
of carbon dioxide emitted by the nation’s power plants and spur increased investment in clean 
energy technology, which is inarguably the path we mu.st follow to ensure a strong economy 
along with a livable climate. 

The president also plans to use his regulatory power to limit the powerful warming chemicals 
known as hydrofluorocarbons and encourage the United States to join with other nations to 
amend the Montreal Protocol to phase out these chemicals. The landmark international treaty, 
which took effect in 1 989, already has been hugely successful in solving the ozone problem. 

Rather than argue against his proposals, our leaders in Congress should endorse them and start 
the overdue debate about what bigger steps are needed and how to achieve them — domestically 
and internationally. 

■As administrators of the E.P.A under Presidents Richard M. Nixon, Ronald Reagan, George 
Bush and George W. Bush, we held fast to common-sense conservative principles — protecting 
the health of the American people, working with the best technology available and trusting in the 
innovation of American business and in the market to find the best solutions for the least cost. 
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That approach helped us tackle major environmental challenges to our nation and the world: the 
pollution of our rivers, dramatized when the Cuyahoga River in Cleveland caught fire in 1969; 
the hole in the ozone layer; and the devastation wrought by acid rain. 

The solutions we supported worked, although more must be done. Our rivers no longer burn, and 
their health continues to improve. The United States led the world when nations came together to 
phase out ozone-depleting chemicals. Acid rain diminishes each year, thanks to a pioneering, 
market-based emissions-trading system adopted under the first President Bush in 1990. And 
despite critics’ warnings, our economy has continued to grow. 

Climate change puts all our progress and our successes at risk. If we could articulate one 
framew'ork for successful governance, perhaps it should be this: When confronted by a problem, 
deal with it. Look at the facts, cut through the extraneous, devise a workable solution and get it 
done. 

We can have both a strong economy and a livable climate. All parties know that we need both. 
The rest of the discussion is either detail, which we can resolve, or purposeful delay, which we 
should not tolerate. 

Mr. Obama’s plan is just a start. More will be required. But we must continue efforts to reduce 
the climate-altering pollutants that threaten our planet. The only uncertainty about our warming 
world is how’ bad the changes will get, and how soon. What is most clear is that there is no time 
to waste. 

The writers are former administrators of the Environmentai Protection Agency: W illiam D. 
Ruckelshaiis . from its founding in 1970 to 1973, and again from 1983 to 1985; Lee M. Thomas , 
from 1985 to 1989; William K. Reilly , from 1989 to 1993; and Christine To dd Whitma n, from 
2001 to 2003. 
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Senator Whitehouse. They are four in a large choir of voices 
singing the same tune on this issue. Major corporations are con- 
cerned about climate change and have already started reducing 
their own emissions. The BICEP climate declaration is signed by 
more than 750 companies, including nameplate American brands 
like eBay, Gap, Levi, L’Oreal, Mars, Nike and Starbucks. 

The declaration states, in part, “We cannot risk our kids’ futures 
on the false hope that the vast majority of scientists are wrong. 
Leading is what we have always done and by working together, re- 
gardless of politics, we will do it again.” I will enter a copy of that 
declaration into the record, without objection. 

[The referenced information follows:] 



5 


BUSINESS for INNOVATIVE 
ClllVIATE Be ENERGY POLICY 
a project of Ceres 


June 2, 2014 


President Barack Obama 
The White House 
1600 Pennsylvania Avenue NW 
W'asiiington. DC 20500 


RE: Business Support for Proposed Carbon Pollution Standard for Existing Power Plants 


Dear President Obama, 

As businesses concerned about the immediate and long-term implications of climate change, we, the 
undersigned strongly support the principles behind the draft Carbon Pollution Standard for existing power 
plants released today. The Environmental Protection Agency’s (EPA) proposed Carbon Pollution 
Standard for existing power plants represents a critical step in moving our country towards a clean energy 
economy. 

Our support is firmly grounded in economic reality. We know that tackling climate change is one of 
America’s greatest economic opportunities of the 21*' century and we applaud the EPA for taking steps to 
help the country seize that opportunity. 

Our businesses represent many different sectors of the economy and we recognize the importance of 
flexibility in choosing a path that is most effective and efficient in meeting the goals we have each set 
within our respective companies. That is why we are pleased to see that EPA’s proposed rule allows 
individual states to utilize a number of flexible strategies to comply with the proposed standard. 

We are especially pleased to sec an approach that catalyzes energy efficiency and renewable energy 
deployment. Clean energy policies are good for our environment, the economy, and companies. 
Increasingly, businesses rely on renewable energy and energy efficiency solutions to improve corporate 
performance and cut costs. In 2012, a study by Ceres, Calvert Investments and the World Wildlife Fund 
revealed that 60 percent of the combined Fortune 100 and Global 100 companies have set a renewable 
energy goal, a greenhouse gas reduction goal or both. In short, a majority of the world’s largest 
companies are investing in clean energy and reducing emissions. Today’s rules will help spur investment 
and provide the long-term certainty necessary for our businesses to thrive and to meet these goals. 

The new standards will reinforce what leading companies already know; climate change poses real 
financial risks and substantial economic opportunities and we must act now. We applaud your 
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administration for its commitment to tackling climate change and we encourage your timely pursuit of the 
finalization and implementation of these standards. 


Thank you for your leadership. 


Sincerely, 


The adidas Group 

Adventure Safety International 

Akamai Technologies 

Amicus Green Building Center, LLC 

Annie’s, Inc.* 

Asean Corporation 
Aspen Skiing Company* 

Auralites, Inc. 

Aveda* 

Bates Apartments 
Ben & Jerry’s* 

Big Green Island Transportation 
Biosynthetic Technologies 
Blessed Coffee 

BlueGreen Consulting Group Inc. 
Blue Moon Massage 
Boston Building Resources 
Broadside Bookshop, Inc. 

Burton Snowboards* 

Camelback Mountain Resort 
CDI Meters, Inc. 

CEM Design 

ChangeWorks of the Heartland 
Chrysalis Farm 
Classic Communications 
Clean Agency 
Clean Power Finance 
Clean Technology Partners 
ClearSky Reporting 
ClifBar & Company* 

ContemplS T-Shirts 
Continuum Industries 
Convergence Energy LLC 
Crystal Mountain 
Deer Valley Resort 
Detour Destinations 
Dignity Health 

Distance Learning Consulting 
Ecco Bella 
Ecologic Brands 
Eco-Products 
Eileen Fisher* 

EMC Corporation 
Ethical Electric 


Portland, OR 
Sandy, UT 
Cambridge, MA 
Kensington, MD 
Berkeley, CA 
Portland, OR 
Aspen, CO 
Fletcher, NC 
Blaine, MN 
Morrisonville, NY 
South Burlington, VT 
Vancouver. BC 
Irvine, CA 
Takoma Park, MD 
Toronto, ON 
Lubbock, TX 
Boston, MA 
Northampton, MA 
Burlington, VT 
Tannersville, PA 
Woburn, MA 
Rockville, MD 
Columbus, OH 
Viroqua, Wl 
Foxboro, MA 
Los Angeles, CA 
San Francisco, CA 
Bellevue, WA 
Boulder, CO 
Emeryville, CA 
Minneapolis, MN 
San Francisco, CA 
Lake Geneva, WI 
Thompsonville, MI 
Park City, UT 
Bozeman, MT 
San Francisco, CA 
Lafayette, CA 
West Orange, NJ 
Oakland, CA 
Boulder, CO 
Irvington, NY 
Hopkinton, MA 
Silver Spring, MD 
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Ethical Markets Media 

St. Augustine, FL 

Exact Solar 

Yardley, PA 

Fort Production Management, Inc. 

Chicago, IL 

Four Twenty Seven LLC 

Berkeley, CA 

Gaia’s Basket 

Auburn, CA 

General Biomass Company 

F.vanston, IL 

Global Perception Inc, 

Columbia Heights, MN 

GoLite 

Boulder, CO 

Great Face & Body 

Albuquerque, NM 

Great Green Editing 

Lutz, FL 

Cireen Alliance 

Ponsmouth, NH 

Gypsy Divers, Inc. 

Raleigh, NC 

Hayes Law. PL 

Orlando, FL 

HOTLIPS Pizza 

Portland, OR 

Impact Inl'raslruclurc, LLC 

New York, NY 

Interdependent Web 

Emporia, KS 

JLL* 

Chicago, IL 

Juinpin -lay’s Fish Cafe 

Portsmouth, NH 

K2 Sports 

Seattle, WA 

KB Home* 

Los Angeles, CA 

Klean Kanteen 

Chico, CA 

Kollar Design EcoCreative 

San Francisco, CA 

Lake Climate Group LLC 

Minneapolis, MN 

Levi Strauss & Co.* 

San Francisco, CA 

Lightwave Solar 

Nashville, TN 

The Lion Company 

Lexington, MA 

Mai Warwick | Donordigital 

Berkeley, CA 

Mars, Incorporated* 

McLean, VA 

Martha’s Antiques and Collectibles 

Cambridge, MA 

Method 

San Francisco, CA 

Mightybytes 

Chicago, IL 

Mindcasc Billing 

Portland. OR 

Mirador Community Store 

Portland. OR 

MOM’S Organic Market 

Rockville, MO 

Mountain Rider's Alliance 

Hope, AK 

National Foundry Products. Inc. 

Philadelphia. PA 

New Belgium Brewing* 

Fort Collins, CO 

Nike* 

Beaverton, OR 

The North Face* 

San Leandro, CA 

Novelis Inc. 

Atlanta, GA 

Oaktrcc/Grccnlinc 

Cambridge, MA 

Oasis Montana Tnc. 

Stevensville, MT 

OrnniStudio 

Washington, DC 

Outdoor Industry Association* 

Boulder, CO 

Parallax Branding 

Encinitas, CA 

Patagonia, Inc* 

Ventura, CA 

Powdr Corp 

Park City, UT 

Powell Energy and Solar 

Moorestow'n, NJ 

Practical Energy Solutions 

West Chester, PA 

PRe North America 

Washington, DC 

Prologic Technology Group 

Tucson, AZ 
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Rainbow Solutions, Inc. 

Medford, MA 

The Refill Shoppe 

Ventura, CA 

Resourcing Natural Solutions 

Durham, NC 

Reusable Solutions Group 

Santa Cruz, CA 

ROSH Energy LLC 

Houston, TX 

Resonate LLC 

Berw’yn, PA 

Rune’s Furniture 

Worthington, MN 

San Juan Coffee Company 

Durango, CO 

Saunders Hotel Group 

Boston, MA 

Seventh Generation Inc. * 

Burlington, VT 

Singlebrook Technology 

Ithaca, NY 

SolarCity 

San Mateo, CA 

SolarEncrgy World 

Elkridge, MD 

The Spotted Door 

Salt Lake City, UT 

Squaw Valley 

Squaw Valley, CA 

Starbucks* 

Seattle, WA 

Steve Kay Photo 

Placentia, CA 

Stonyfield Farm* 

Londonderry, NH 

StraightUp Solar 

St. Louis, MO 

Strategic Imperatives Inc. 

Atlanta, GA 

StrectLife, LLC 

Tulsa, OK 

Sugarbush Resort 

Warren, VT 

Sungevity 

Oakland. CA 

SunPower 

Sau Jose, CA 

Sunsense Solar 

Carbondale. CO 

Sustainable Concepts Studio 

El Cerrito, CA 

Sustainable Enterprise Conference 

Forcstvillc, CA 

Swan Creek Energy LLC 

Trenton, NJ 

Symantec Corporation* 

Mountain View, CA 

Tel-Affinity Corporation 

Needham. MA 

The Added Edge 

Glen Ellen, CA 

Thule Inc. 

Seymour. CT 

TwentyTwo Designs 

Driggs. ID 

Underground 

San Francisco. CA 

Unilever 

Englewood Cliffs, NJ 

Venner Consulting 

Lakewood, CO 

Village Bakery and Cafe 

Athen.s. OH 

The Village at Central Park, LLC 

Tulsa, OK 

The Village Builders, LLC 

Tulsa, OK 

VF Corporation* 

Greensboro, NC 

WeNeedaVaeation.com 

W'ellcsicy, MA 

Worthen Industries 

Nashua, NH 

WR Consulting, Inc. 

Seattle. WA 

Zaiirie Zimmerman Associates, Inc. 

Lexington, MA 


cc; 

Gina McCarthy, EPA Administrator 
Senate Majority Leader Harr>’ Reid 
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Senate Minority Leader Mitch McConnell 
Speaker of the House John Boehner 
House Minority Leader Nancy Pelosi 


*lndicate.s BICEP members 
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Senator Whitehouse. National defense leaders have sounded the 
alarm that climate change is a serious national security threat. 
There are also scientists, outdoorsmen, faith leaders, State and 
local officials and countless others demanding action. 

I understand that many of my colleagues are from States that 
depend on fossil fuels and have fossil fuel economies. They want to 
protect jobs in those industries. I get that and it is proper, but I 
also ask that they look at the other side of the ledger, the side of 
the ledger that affects States like Rhode Island. 

Our side of the ledger includes costs like damage to coastal 
homes, infrastructure and businesses from rising seas, erosion and 
storm surge, hospitalizations and missed school and work days for 
the families of kids suffering from asthma attacks triggered by 
smog, forests dying from beetle infestations and destroyed by un- 
precedented wildfire seasons, farms ravaged by worsened drought 
and flooding. Our side of the ledger counts too. Do not pretend we 
do not exist. 

Recently, the ERA used its Clean Air authority as an established 
by Congress and affirmed by the Supreme Court to propose carbon 
pollution standards for the Country’s existing power plants. As pro- 
posed, the rule will reduce carbon pollution while providing as 
much as $93 billion in public benefit per year by 2030. 

As you can see from this chart, a recent Washington Post, ABC 
News poll, found that 70 percent of the public supports Federal 
standards to limit greenhouse gas pollution. I am not sure if it is 
clear but the rightmost bar is Republicans who overwhelmingly 
support power plant regulations. 

Just this morning, the Wall Street Journal and an NBC news re- 
leased polling data saying two-thirds of Americans support Presi- 
dent Obama’s new climate rule and more than half said the U.S. 
should address global warming even if it means higher electric 
bills. 

The effects of climate change are apparent across our Country. 
At the Newport tide gauge, sea level is up almost 10 inches since 
the 1930’s. What do you think will happen when a hurricane as 
powerful as the devastating hurricane of 1938 rolls into the shores 
of Rhode Island on seas that are 10 inches higher? 

Louisiana is losing a football field of wetlands every hour due in 
part to sea level rise. According to measurements at NCAA’s Dol- 
phin Island Station, sea level rise is up five inches along the Ala- 
bama coast between 1966 and 2006. That is five more inches of 
ocean to batter Mobile Bay during storms. 

Then there is Florida, ground zero for climate change. In October 
2012, streets and homes in Hendricks Isle, Florida were flooded but 
not because of a storm. It all happened on a beautiful, sunny day. 
It was just extreme high tides pushed into the town by sea level 
rise. Climate change is a challenge we have a solemn duty to solve. 

Again, I thank the witnesses for joining us. The committee has 
much to learn from the collective experience of the former Adminis- 
trators as we address this American challenge. 

[The prepared statement of Senator Whitehouse follows:] 
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Prepared Statement of Hon. Sheldon Whitehouse, U.S. Senator 
FROM the State of Rhode Island 

I’d like to thank Ranking Member Sessions, members of the subcommittee, and 
our witnesses for being here today to discuss the need to act on climate change. 

We are privileged to have before our subcommittee today four former administra- 
tors of the Environmental Protection Agency. 

All of them solved contentious environmental problems during their tenures work- 
ing for Republican presidents. Now they’re banding together to bring attention to 
the biggest environmental threat of all — climate change. In a New York Times op- 
ed written last year that I’d like to enter into the record, these former administra- 
tors stated, “[W]e have a message that transcends political affiliation: the United 
States must move now on substantive steps to curb climate change, at home and 
internationally.” 

They are four in a large choir of voices singing the same tune on this issue. Major 
corporations, are concerned about climate change and have already started reducing 
their own emissions. The BICEP Climate Declaration is signed by more than 750 
companies, including nameplate American corporations like eBay, Gap, Levi’s, 
L’Oreal, Mars, Nike, and Starbucks. It states, in part, “We cannot risk our kids’ fu- 
tures on the false hope that the vast majority of scientists are wrong — Leading is 
what we’ve always done. And by working together, regardless of politics, we’ll do 
it again.” I will enter a copy of the declaration into the record. The defense commu- 
nity has sounded the alarm that climate change is a serious national security 
threat. There are also scientists, outdoorsmen, faith leaders. State and local officials, 
and countless others demanding action. 

I understand that many of my colleagues are from states that depend on fossil 
fuels, and they want to protect jobs in those industries. But I also ask that they 
look at the side of the ledger that affects states like Rhode Island. Our side of the 
ledger includes costs like damage to coastal homes, infrastructure, and businesses 
from rising seas, erosion, and storm surge; hospitalizations and missed school and 
work days for the families of kids suffering from asthma attacks triggered by smog; 
forests dying from beetle infestations and destroyed by unprecedented wildfire sea- 
sons; farms ravaged by worsened drought and flooding. Our side of the ledger 
counts, too. 

Recently, the EPA used its Clean Air Act authority, as established by Congress 
and affirmed by the Supreme Court, to propose carbon pollution standards for the 
country’s existing power plants. As proposed, the rule will reduce carbon pollution 
while providing as much at $93 billion in public health and climate benefits per year 
by 2030. As you can see from this chart, a recent Washington Post-ABC News poll, 
found that 70 percent of the public supports Federal standards to limit greenhouse 
gas pollution. 

Chart 

And just this morning, the Wall Street Journal and NBC-News released polling 
data saying two-thirds of Americans support President Obama’s new climate rule 
and more than half say the U.S. should address global warming even if it means 
higher electricity bills. 

The effects of climate change are apparent across our country. At the Newport 
tide gauge, sea level is up almost ten inches since the 1930’s. What do you think 
will happen when a hurricane as powerful as the devastating hurricane of 1938 rolls 
into the shores of Rhode Island on seas that are ten inches higher? [Hurricane 1938 
photo]. Louisiana is losing a football field of wetlands every hour due in part to sea 
level rise. According to measurements at NOAA’s Dauphin Island station, sea level 
has risen approximately five inches along the Alabama coast between 1966 and 
2006. In addition to eroding the coastline, that’s five more inches of ocean that bat- 
ter Mobile Bay during storms. And then there is Florida, ground zero for climate 
change. In October 2012, streets and homes in Hendrick’s Isle, FL, were flooded — 
but not because of a storm. It all happened on a beautiful sunny day. It was just 
extreme high tides, pushed into the town by sea-level rise. 

Climate change is a challenge that can and must be solved. Again I thank the 
witnesses for joining us. The committee has much to learn from the collective expe- 
rience of the four former administrators as we address this urgent threat. 

Senator Whitehouse. I went over by a minute so Senator Vitter 
will have an extra minute. 

Senator Vitter. Thank you, Mr. Chairman. 

Before I start, if I could make a unanimous consent request, we 
have at least eight empty chairs in the room. There are plenty of 
folks outside, many of whom have traveled a long distance to be 
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here. We also have standing room, so I would make the unanimous 
consent request that at least 10 or 12 more folks he let in for this 
important discussion. 

Senator Whitehouse. I would he happy to allow folks to be let 
into the extent that there are empty chairs that are not reserved 
for anyone. We will let the committee staff sort that out. 

Senator Vitter. Let me clarify. 

Senator Whitehouse. One of the people who is not here is one 
of your witnesses. 

Senator Vitter. We will keep the seat for him. 

Senator Whitehouse. I assume that he has staff with him, so I 
want to be polite to your witness. 

Senator Vitter. I think that is permission for about 10 other 
folks to come in. Thank you. 

OPENING STATEMENT OF HON. DAVID VITTER, 

U.S. SENATOR FROM THE STATE OF LOUISIANA 

I look forward to hearing from all of our witnesses here today, 
certainly including Dr. Daniel Botkin, Dr. Joseph Mason and Hon. 
Luther Strange. 

The science and economic consequences and legal underpinnings 
of the EPA’s actions to advance the President’s climate action plan 
are topics the Administration does not want to discuss in detail. 

However, their unilateral actions will increase America’s elec- 
tricity bills, decrease family disposable income and result in real 
job losses for little or no measurable impact on our ever changing 
climate. 

On June 2 , EPA proposed an unprecedented rule targeting our 
Country’s electricity system. Using a provision in the Clean Air Act 
that has only been used five times in 40 years, EPA requires States 
to set performance standards that apply to the entire electricity 
system, mandating renewable energy and rationing energy on 
which families and businesses rely. 

EPA argues that this rule is a gift to States that provides States 
with flexibility. In reality, that is a complete red herring. States 
are forced into achieving questionable emission reduction targets 
from a limited menu of economically damaging and legally ques- 
tionable options. 

States are left little choice but to join or create regional cap and 
trade programs which achieves the Administration’s goal of making 
sure we all pay more for energy. 

Electricity prices right now in the Regional Greenhouse Gas Ini- 
tiative States and California are 45 percent higher than in my 
home State of Louisiana. Fifty-six percent of Louisiana families al- 
ready spend at that lower rate an average of 21 percent of their 
after tax income on energy. They simply cannot afford the higher 
electricity bills that will inevitably result from this rule. 

The rule is billed as climate change mitigation with America 
leading the way. Unfortunately, anyone who has actually read the 
645 page rule finds it has no material effect on global average tem- 
perature or sea level rise. The major of the benefits touted by EPA 
come from double accounting reductions of other emissions already 
regulated through other measures. 
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While this Administration expects other governments to consider 
the global consequences of their greenhouse emissions when regu- 
lating, there is absolutely no reason to presume the world’s biggest 
emitters will follow us down this path of economic destruction. 

In fact, much of the world is changing course. Our friends in Eu- 
rope have adopted similar carbon constraining frameworks several 
years ago, filled with government mandates and cronyism and were 
rewarded with harsh economic pain. 

In an effort to recover, Germany is lifting its ban on fracking and 
increasing the use of coal. Spain is abandoning the handouts that 
supported its renewable energy program. Instead of embracing our 
domestic energy resources and the bright economic light they pro- 
vide in our otherwise poor economy, this climate action plan moves 
us beyond coal and beyond natural gas with serious negative con- 
sequences. 

Today, the American electricity system provides affordable, reli- 
able power, 7 days a week, 365 days a year to families, schools, 
hospitals and businesses. The existing source rule as proposed will 
increase costs to all consumers significantly. As always, that espe- 
cially hits the poor, the elderly and those on fixed incomes for no 
measurable effect on climate change. 

In reality, this rule is essentially a Federal takeover of the Amer- 
ican electricity system. Is everyone here really comfortable with the 
EPA being fully, completely responsible for all of those details of 
our electricity system? 

The only thing missing from this strategy is an empty promise 
from the President. If you like your affordable energy, you can keep 
your affordable energy. We like it, we want to keep it. This rule 
will destroy it. 

Thank you, Mr. Chairman. 

Senator Whitehouse. Thank you. Senator Vitter. 

I will turn now to the wonderful Chairman of the Environment 
and Public Works Committee, who I am very honored to have here 
today, a great leader in this effort, Barbara Boxer. 

OPENING STATEMENT OF HON. BARBAKA BOXER, 

U.S. SENATOR FROM THE STATE OF CALIFORNIA 

Senator Boxer. Thank you. Senator. 

Thanks to your work, we are joined by an extraordinary panel. 
I thank all of you for being here. 

We are looking at four former Administrators of the EPA — this 
is really historic — who were appointed by Republican Presidents. 
The Honorable William Ruckelshaus served as the first EPA Ad- 
ministrator under President Nixon and then again under President 
Reagan. The Honorable Lee Thomas served under President 
Reagan. The Honorable William Reilly served under President 
George H.W. Bush. The Honorable Christine Todd Whitman served 
under President George W. Bush. 

I am proud of our landmark environmental laws we created with 
an overwhelming bipartisan consensus. It saddens me more than I 
can ever express in words that protecting the environment at this 
Federal level has become an out and out war, a partisan issue. It 
should not be that way; it wasn’t when I started. 
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In 1970, the Clean Air Act passed the Senate by a vote of 73 to 
0, passed by the House by a vote of 375 to 1, was signed by Presi- 
dent Nixon. In 1990, revisions to the Clean Air Act passed the Sen- 
ate by a vote of 89 to 11, by 401 to 21 in the House and was signed 
into law by President George H.W. Bush. 

In the last Congress, the Republicans sent us over 90 anti-clean 
air riders. They are planning to do it now in the back rooms. They 
are working on plans to overturn President Obama’s action plan to 
cut back on carbon pollution. 

We all should know that we need to take action to reduce harm- 
ful carbon pollution — 97 percent of the scientists agree it is leading 
to dangerous climate change that threatens our families. To say we 
cannot have an opinion, as some of my Republican colleagues have 
done because they are not scientists — you heard them say it. 

Speaker Boehner said it. He said, I am not a scientist. I can’t say 
whether there is climate change. All the more reason to listen to 
a scientist if you are not a scientist. 

We all have health problems in our families and right here in the 
Senate. When doctors tell us we need a heart bypass or cancer 
treatment, we listen. We don’t just say, I am not a doctor, I am not 
going to listen. 

The four former EPA Administrators with us today will testify 
about the need to control carbon pollution to avoid the most calami- 
tous impacts of climate change such as rising sea levels, dangerous 
heat waves and economic disruption. 

The American people certainly understand this threat. You saw 
the poll. It is extraordinary. Democrats, Republicans and independ- 
ents support the President’s plan. 

As someone with a 95 percent labor record, I want to talk a 
minute about jobs. I want to welcome the people here who work 
with their hands because I respect the work that you do, but I 
want to say two things now. 

One, I want to put in the record the number of jobs in the coal 
industry under George W. Bush, the number of jobs in the coal in- 
dustry under President Obama and there are more jobs under 
President Obama. There is a lot of talk around here but a lot of 
times we don’t look at the facts, so I will put this in the record with 
your permission. 

[The referenced information follows:] 
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Senator Boxer. I also want to say that I lived through all this 
fear mongering about jobs. Between 1970 and 2011, in 1970, we 
passed the Clean Air Act amendments. People were shouting, you 
are a job killer, you are a job killer. What happened? Air pollution 
dropped 68 percent saving our families’ health while the U.S. gross 
domestic product grew 212 percent. Private sector jobs increased by 
88 percent during that same period. 

These scare tactics have been tried before and they are just not 
real. When you look in my State and see the number of jobs that 
have been created as we moved to clean energy, it is very, very en- 
couraging. 

Power plants account for 40 percent of all carbon pollution re- 
leased into the air. Right now there are no limits to the amount 
of pollution that can be released, carbon pollution, from those 
power plants. 

This is what the President’s plan will do. It will avoid up to 6,600 
premature deaths, 150,000 asthma attacks, 3,300 heart attacks, 
2,800 hospital admissions and 490,000 missed days at school and 
work. 

I ask you, colleagues, when you go home, you speak to kids all 
the time. Ask them how many have asthma or know someone with 
asthma. Half the kids will raise their hands. Why would you attack 
a plan that will avoid so many heart attacks, asthma attacks, 
150,000 asthma attacks? 

It is in America’s DNA to turn a problem into an opportunity. 
Let us do it because I will tell you like many other jobs, you cannot 
outsource putting a solar roof on a home, you cannot outsource put- 
ting a wind turbine in place. 

I want to thank Senator Whitehouse for his extraordinary leader- 
ship. 

Senator Whitehouse. I am now pleased to recognize my friend 
from Wyoming, the distinguished Senator Barrasso. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM THE STATE OF WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman. 

As you know, I am from Wyoming, the most beautiful State in 
the Nation and I want to keep it that way. I believe we have and 
can have a healthy environment and a health economy at the same 
time. We need to do that by striking the right balance between the 
two. 

I believe it is irresponsible to impose costly regulations without 
having real environmental benefits. The cost of these climate 
change regulations on families and on communities is very real. 
The benefits are ill defined. They are unknown or are simply neg- 
ligible. 

President Obama’s new climate regulations, which are at the 
heart of his climate action plan, will harm our fragile American 
economy, thousands of people will lose their jobs, it will raise elec- 
tricity prices threaten electricity reliability and undermine Amer- 
ica’s global competitiveness. 

Higher energy costs will hurt low income families and fixed in- 
come seniors the most, leaving them with less to spend on food, 
housing, health care and other basic necessities. The thousands of 
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unemployed and their families will suffer negative health impacts 
as a result of chronic unemployment. Electricity prices and hospital 
visits will necessarily sky rocket. 

Is it worth subjecting many in our Country to a dramatically 
lower quality of life and health for this plan to essentially nation- 
alize our electricity grid? Based on the facts, I would say absolutely 
not. 

We have been told by the U.N. and the EPA that climate change 
will cause serious impacts across the globe. To address this, the 
President put forward his Climate Action Plan. This plan is two- 
fold: first, to have the U.S. nationalize our electricity grid just as 
he has tried to nationalize our healthcare system. 

Nationalizing our electricity grid means taking decisionmaking 
about electricity policy out of the hands of the States, out of the 
hands of the communities and putting it in the hands of Wash- 
ington bureaucrats. 

This will occur as EPA rejects in whole or in part State energy 
plans for reducing carbon emissions and imposing their own Fed- 
eral plans under the EPA’s proposed new regulations for existing 
coal-fired power plants. This will happen at a cost of thousands of 
jobs and the public’s health and well being. 

The second part of the President’s plan is to have us believe that 
he can arrive in Paris in 2015 at the U.N. Climate Change Con- 
ference and convince the world to follow his lead. The whole plan 
hinges on President Obama’s foreign policy prowess. His foreign 
policy record is a series of empty threats, pivots, resets, missed cal- 
culations and lead from behind failures in places like Syria, Russia, 
Iran, Libya and now Iraq. 

After all those missteps, the President expects Americans to be- 
lieve that in 2015, he can draw a red line along the Champs- 
Elyseesys and demand that China and India stop burning fossil 
fuels. Even if the President was able to reach an agreement like 
the Kyoto treaty of the 1990’s, it would still have to be ratified by 
the Senate. The treaty in the 1990’s overwhelmingly failed in the 
Senate. 

If the President cannot deliver in Paris and subsequently in the 
Senate, we will be left with his domestic climate action plan. 

Americans have been told by the EPA and the U.N. that climate 
change will cause serious impacts to the planet years into the fu- 
ture. The President’s domestic climate action plan they champion 
cannot, on its own, prevent these impacts from happening. 

According to our own U.S. Secretary of State, John Kerry, in a 
column he wrote in the Financial Times on June 3, he stated, 
“Even as we strive to do better, we recognize that no country can 
solve this problem alone.” Even if the U.S. somehow eliminated all 
our domestic greenhouse gas emissions. Secretary Kerry says, “It 
would not be enough. The rest of the world is spewing too much 
carbon pollution.” 

That means that the President’s climate action plan, on its own, 
doesn’t reduce global temperatures or prevent any of the serious 
impacts predicted by the U.N. or the EPA. It can’t even make a 
dent, all the while seniors on fixed incomes, families and children 
suffer high electricity bills, joblessness and poor health. 
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This is all pain and little gain with what the President is pro- 
posing. 

Thank you, Mr. Chairman. 

Senator Whitehouse. Thank you, Senator Barrasso. 

Thanks to the kindness of Senator Cardin, Senator Sanders will 
be recognized. 

OPENING STATEMENT OF HON. BERNARD SANDERS, 

U.S. SENATOR FROM THE STATE OF VERMONT 

Senator Sanders. Thank you very much, Mr. Chairman. Thank 
you for your tireless efforts on this issue and for organizing this 
very important hearing today. 

I say this as somebody who may have the highest pro-labor vot- 
ing record in the U.S. Congress, my delight in hearing some of my 
friends on the other side express their interest about the needs of 
low income people, working people and senior citizens. 

I would remind everyone that many of these same people are 
folks who have fought to cut social security. Medicare, Medicaid, 
opposed raising the minimum wage, opposed the kind of jobs pro- 
gram we need to rebuild our crumbling infrastructure and put mil- 
lions of people back work and opposed lowering college debts for 
many struggling students in this Country. 

The issue we are dealing with today is of enormous importance. 
It really comes down to whether as a Nation, as the most powerful 
nation on earth, we are going to listen to the science. When we 
build weapons systems that cost billions of dollars, we take it for 
granted that the engineers know what they are talking about. 
When we invest in cancer research through the National Institutes 
of Health, we assume and believe that 9ie doctors and scientists 
know what they are talking about. 

Right now, we are in a very strange moment in American his- 
tory. That is why traditionally there are differences of opinion on 
labor issues, on health care issues and that is what happens year 
after year. We are now in a very strange moment and that is we 
have virtually an entire political party that is rejecting basic 
science and the science is no longer in doubt. 

Some 97 percent of scientists who have written in peer-reviewed 
journals say the following. Climate change is real, it is significantly 
caused by human activity, and it is already causing devastating 
problems in our Country and throughout the world. 

Yesterday, the newspapers reported that in Arizona, they are 
worrying about how Phoenix and other cities are going to get water 
because of the terrible drought we have seen in the southwest. 
Australia is burning up. We have had extreme weather disturb- 
ances, major storms that have cost us billions and billions of dol- 
lars. Sea levels are rising which may flood among other cities, the 
great city of New Orleans, New York City and Boston. 

For some strange reason, while we agree on science in almost 
every area of our life, in this area we have a party that says, no, 
climate change is not real; it is maybe a hoax, something concocted 
by A1 Gore or Hollywood. 

I am very proud today and want to thank the panelists who are 
here very much, especially the former EPA Administrators who 
were appointed by Republicans. I thank you so much for being here 
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because while we can disagree on a million issues, we should not 
disagree on what scientists tell us. We should not disagree when 
scientists tell us that we have a window of opportunity, 10 or 15 
years, to turn this thing around, to lead the world. 

John Kerry said the rest of the world has to go forward. He is 
right but somebody has got to lead. This Country leads. By the 
way, when we lead in transforming our energy system away from 
fossil fuel, we create millions of jobs through weatherization, 
through energy efficiency, through wind and solar, geothermal and 
other technologies that are out there. 

I very much want to thank the former Republican Administra- 
tors for coming to Washington to say what I think is true nation- 
ally, that intelligent Republicans all over this Country — I am not 
a Republican, my views are very different — ^but on this issue we 
can at least respect science, we can respect the planet, we can 
transform our energy system and most importantly, maybe at the 
end of the day, we have a moral responsibility for our children and 
grandchildren so that 30 years from now, they do not look us in 
the eye and say, all the scientists told you what was going on, why 
didn’t you do something. We have to do something. 

I thank you all very much for being here this morning. 

Senator Whitehouse. Thank you. Senator Sanders. 

Senator Inhofe. 

OPENING STATEMENT OF HON. JAMES INHOFE, 

U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator Inhoee. Thank you, Mr. Chairman. Thank you for hold- 
ing the hearing. 

While I think it is important for us to conduct oversight over the 
ESPS rule, we need to be hearing from Gina McCarthy and Janet 
McCabe and from those who would be affected by the rule which 
includes the utilities, the consumers, the manufacturers, the min- 
ers and others. 

We need the record to reflect the whole picture of this rule. We 
need to hear from the experts on electricity reliability like FERC 
and NERC. 

During his time in office. President Obama has pursued a sys- 
tematic strategy for using the government to take over major sec- 
tors of the economy. He started with Obamacare, nationalizing the 
healthcare system. He went on to Dodd-Frank, making bank bail- 
outs a permanent fixture in American society. 

Now we have the first round of global warming regulations which 
would nationalize the electricity market and force Americans to 
live out the President’s green dream. We don’t have to look any fur- 
ther to see Obama’s marvel in Germany to see where the path 
leads. 

I think Senator Vitter covered this pretty well. The fact that they 
are now trying to get out from under the mess they are in. Ger- 
many’s cost per kilowatt hour has doubled and is now triple what 
it is here in the United States, all because of the course the Presi- 
dent has tried to put us on. 

The Administration may claim that this is unlikely because the 
United States has an abundance of cheap, domestic sources of nat- 
ural gas. While that is true, I am not naive enough to believe that 
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the Administration will stop with coal. In fact, Energy Secretary 
Ernest Monis recently said that natural gas power plants will soon 
need carbon capture sequestration technology and saw it on them 
to comply with global warming rules. That would put them out of 
business. 

It is not just coal. It is oil, gas, coal and even nuclear that is 
under attack. Ultimately, President Obama’s electricity takeover 
will force Americans to use less and less electricity at higher and 
higher prices. The motive is clear. 

I am going to ask that this be made a part of the record. Tom 
Steyer is a California billionaire who has promised to pump $100 
million into the elections to help Senate Democrats get elected if 
they make global warming a national issue. 

This isn’t me saying this; this is Tom Steyer. I don’t have $100 
million to give away, he does and this means enough to him. I do 
ask this be made a part of the record. 

Senator Sanders. Reserving the right to object. 

Senator Inhofe. That is fine. 

Senator Sanders. I would also like to enter into the record the 
fact that the Koch Brothers representing the fossil fuel industry 
will spend hundreds of millions of dollars on this campaign trying 
to defeat Democrats. 

Senator Inhofe. Do you object to having this a part of the 
record? 

Senator Sanders. So long as mine is able to be entered, I have 
no objection. 

Senator Inhofe. Sure, you can enter it. That is fine. 

Senator Sanders. Thank you. 

Senator Inhofe. By the way, I have the greatest respect for Sen- 
ator Sanders. We are totally different on our philosophies, I under- 
stand that, but we have respect for each other. We have had honest 
debates and this is just one of them. 

I think it is very important that we keep in mind there is a guy 
out there. 

Senator Whitehouse. The timer will go back on and both docu- 
ments will be admitted into the record. 

[The referenced information follows:] 
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POUTIGS 96.13.14 

I Koch Brothers Unveil New Strategy at 
Big Donor Retreat 

The Koch brothers' financial network is planning on spending almost 
$300 million in the 2014 election, including a new anti-environment 
effort. 

In the face of expanding energy regulations, stepped-up Democratic attacks 
and the ongoing fight over Obamacare, the billionaire Koch brothers and scores 
of wealthy allies have set an initial 2014 fundraising target of $290 million 
which should boost GOP candidates and support dozens of conservative groups 
—including a new energy initiative with what looks like a dercgulatory, pro- 
consumer spin, The Daily Beast has learned. 

This weekend, at a posh California resort near Lagima Beach, energy is 
expected to be among the topics as Charles and David Koch and their extensive 
donor network hold a semiannual hmdraising and policy seminar. Politk-al allies 
including Sen. Marco Rubio of Florida and libertarian political scientist Charles 
Murray are slated to speak, according to consen’ative-s familiar with the Koch 
network. 

The energy initiative is being created under the umbrella of tlie largest Koch 
network nonprofit in apparent response to a number of developments; the 
commitment b>' liberal billionaire Tom Steyer to steer Sioo million into ads in 
several states to make climate change a priority issue in the elections; 
numerous setbacks at the state level where Kcx/h network backed advocacy 
groups have been fighting against 
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renewable energy standards; and the 
new EPA regulations to curb carbon 
dioxide emissk>ns from power plants. 

i i' ' t:,;r(i The meeting wiD Cap 3 frcnetic 

- fundraising se^on for the conservative 

. |> - ' donor network. This year the Koch 

I • network not caily hosted a similar 

: ' January conference, but several smaller 

gatherings in Palm Springs, Newport 
Beach, St. Louis, and other locales to 
attract new donors, according to an email 
from Koch fundraising honcho Kevin 
Gentry obtained by The Daily Beast In 
his email. Gentry called the Palm Springs 
event— which drew some 50 wealthy conservatives in Mardi —a “highly 
successful recruitment reception” and encouraged other veteran donors to get 
involved by holding local gatherings in their areas. 

Koch network operatfres also have held periodic conference calls— sometimes 
with members of Congress on the line— to update loyal check writers on various 
issues and keep them in the fold, say conservative sources. 

Now, hitting the $290 million goal seems within reach: almost $170 million of 
that total was pledged at the last big Koch donor seminar in January this year, 
say two conservative sources. The hefty haul will help fund a mix of politically 
active nonprofits like the Koch-backed Americans for Prosperity, and a newer 
outfit called the Libre Initiative that’s aimed at appealing to Hispanics with a 
small government, free-market message. AFP alone is expected to spend 
upwards of $125 million this year on a variety of political and advocacy projects 
including air and ground operations, according to Politico. 

By comparison, in the 2012 presidential cycle, the Koch donor network raised 
more than $400 million to help underwrite 17 politically active nonprofit groups 
—including AFP and Libre Initiative— according to The Washington Post. 

A few Kocii network-backed nonprofit groups including AFP have long fought 
against climate change regulations, a carbon tax, and subsidies for renewable 
energy. But lately, the Koch universe seem to be facing bigger energy threats 
stemming from Washington, state governments and big liberal checkbooks. 

The new energy initiative is the handiwork of Freedom Partners Chamber of 
Commerce, the Koch network’s central fundraising hub, which was established 
in late 2011 as a trade group, according to an email to the group’s members 
from Gentry. In 2012, the fledgling group —which claims some 200 members 
who each kick in at least $100,000 yearly— funneled m-er $230 million dollars 
to numerous other non-profits in the Koch ecosystem acewding to the group’s 
2012 tax returns. 

In an April 1 missive, Gentiy invited Freedom Partners members to join an 
upcoming conference call about a “significant new Freedom Partners initiative” 
which he touted as one that would “drive the national narrative around energj' 
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and the tremendous benefits of reliable affordable energy for all Americans, 
especially for the less fortunate.” The email indicated that discussions about the 
energy project began last summer at another Koch donor event in New Mexico, 
whidi drew outgoing House Majority Leader Eric Cantor and Rep. Paul Ryan 
among others. 

Gentry’s email stressed that liberal donors, led by hedge fund bUIionaire Tom 
Steyer, have plans to spend as much a.s Sioo miBion tm dnnate change issue.s 
and ads to make it a top-tier issue in the election. He n<rted that environmental 
groups had recently run a $5 million “clean energy” ad blitz in Iowa, Michigan, 
and North Carolina, all of which are considered “focus” states fw Freedom 
Partners and among the states where Americans for Prosperity’ has spent over 
$35 million on attack ads against Democratic Senate candidate.s on Obamaaire. 

In a cliagrined-sounding PS, Gentiy opined that the “new multi million dollar 
campaign by environmentalists is arguably an effort to distract fi’om the 
failures of Obamacare. But you and I know energy is a crhically important Lssue 
for the United States.” 

The details and scope of the new energy- initiative, which has not been 
announced, aren’t clear yet, but it’s expected to cost in the seven figures and be 
a topic at the Koch donor conference this weekend— especially in light of the 
Obama administration’s newly unveiled EPA regulations to curb carbon 
emission-s from mostly coal fired power plants. Two sources familiar with Koch 
donor world told The Daily Beast that a new nonprofit group is being formed to 
help run the new energy initiative. Neither spokesmen for Freedom Partners or 
Kocli Industries responded to requests for comment about the new initiative or 
fundraising efforts this year. 

The Koch brothers combined net worth exceeds $80 billion, according to 
Forbes magazine, and Is derived from their control of Koch Industrie,s, the 
eponymous energy' and mamifacturing conglomerate 

Based on Gentry’s email and recent energy drives by other Kodi network 
groups, the initiative is likely to mix a minimalist regulatory and free-market 
message with a pro-consumer spin. 

On it.s webvSite, Freedom Partners explains its energy policy goals very broadly 
as “increasing access to affordable energy that helps societies-businesses, 
families and especially the poor— prosper and thrive.” It says that the role of 
federal government is to "administer smart and safe environmental 
regulations” but argues that too often there’s a lack of transparency’ and that 
“unsound science” is used to justify decisions without weighing costs versus 
benefits. 

The new energy initiative may partly stem from setbacks in many states where 
advocacy groups funded by the Koch network like Americans for Prosperity 
and allies liave been waging mostly uphill battles to roll back renewable energy 
standards. In these fights the comservatfre nonprofits have often portrayed 
renewable mandates as very expensive for consumers, a point that’s frequently 
been rebutted by independent groups. 

E\'en in Kansas, the home of Koch Industries, the Koch-backed advocacy 
http://wiw,thedailyt)easLconVarticles/2014/06/13/kx:h-bro{hers-m^clim^ac6vists-new-larget.htn1 3/20 



26 


6 / 19/2014 Koch&c^ia^ MateClimate Activists NewTa’get- The Daily Beast 

netwoi'k failed to repeal the state’s renewable standards, which were enacted in 
2009 Under Kansas’ Renewable Portfolio Standard, 20 percent of the state’s 
electricity is supposed to come from renewables by the year 2020. 

The Kansas fight suggests part of the strategy that Kodi-linked groups are 
expected to pursue to broaden their message and try to appeal to consumers. 

Alan Cobb, a former lobbyist for the company who also did stints with AFP and 
Freedom Pai tners, was hired this spring by the newly created Kansas Senior 
Consumer Alliance, vvliich sent thousands of pcBtcards to elderly citizens 
criticizing the renewable standards. The postcards, with pictures of worried- 
looking seniors opening their mail, said that there had been 15 rate hikes since 
2009 when the renewable standards were enacted and urged seniors to contact 
their representatives to protest them. 

A state commission has found less than 2 percent of recent rate increases can 
be attributed to the renew'able standards. 

Groups backed by the Koch network in several other states have also been 
rebuffed in their drives against renewables. But in late May, in a rare victory, 

Ohio Governor John Kasich signed off on a two-year freeze on the Buckeye 
State ’.s renewable energy and energy efficiency requirements. 

On the 2014 electoral front, other Koch donor supported non- profit groups like 
the American Energy Alliance (AEA) have poured funds into ads targeting 
Democrats in close Senate and House races, knocking their opposition to 
building the Keystone XL pipeline. In May, the AliA spent over $400,000 on 
ads in Colorado attacking Sen, Mark Udall for his stance opposing the Keystone 
pipeline. AEl/\, which is run by former Koch ludu-strics lobbyist Tom Pyle, has 
also been fighting to end wind energy subsidies. I.ast year. Congress ended a 
two-decade old tax credit for wind energ>' companies after vigorous lobbying by 
Koch-backed groups including AEA and AFP. This year, the groups have 
continued to fight against attempts to revme the credit. 

The fight over climate change took a personal twist this spring when Tom 
Steyer challenged the Koch brothers to a debate about the issue ami wliether 
more regulations are needed to curb man-made pollution. The Koch brothers 
turned down the invitation. In an email to a local Kansas paper, Koch 
spokesperson Melissa Cohlmia explained “we are not experts on climate 
change.” 

The Koch seminar this weekend is scheduled to feature a speech by Sen. Marco 
Rubio (R-FL), who last month sparked a small firestorm when he said that “I 
don’t believe that "human activity is causing these dramatic changes in our 
climate the way these scientists are portraying it.” Rubio, whose view is 
contradicted by many scientific studies showing that carbon dioxide emls,sions 
have accelerated global warming, added that be thinks proposed laws to deal 
with climate change "wOl only wreck our economy.” Rubio’s position should get 
a warm reception among the libertarian leaning tlonors at the amference. 
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Politics 

Koch-backed political network, built to 
shield donors, raised $400 million in 2012 
elections 


ndOtivicI Krich have huiU 3 massive poiilical r^ytVforH 
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BY MATEA GOLD January 5 S 

The political network spearheaded by conservative billionaires Charles and 
David Koch has expanded into a far-reaching operation of unrivaled 
complexity, built around a maze of groups that cloaks its donors, according 
to an analysis of new tax returns and other documents. 

The filings show that the network of political^ active nonprofit groups 
backed by the Kochs and fellow donors in the 2012 elections financially 
outpaced other independent groups on the right and, on its own, matched 
the long-established national coalition of labor unions that serves as one of 
the biggest sources of support for Democrats. 

iTie resources and the breadth of the organization make it singular in 
American politics: an operation conducted outside the campaign finance 
system, employing an array of groups aimed at stopping what its financiers 
^iew as government oven-each. Members of the coalition target diiferent 
constituencies but together have mounted attacks on the new health-care 
law, federal spending and environmental regulations. 

Key players in the Koch-backed network have already begun engaging in 
the 2014 midterm elections, hiring new staff membeis to expand 
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operations and strafing House and Senate Democrats with haid-hitting ads 
over their support for the Affordable Care Act. 

Its funders remain largely unkno\vn; the coalition was carefiilfy 
constructed \«th extensive legal barriers to shield its donors. 


But they have substantial 
firepower. Together, the 17 

conservative groups that made up the network laised at least $407 million 
during the 2012 campaign, according to the analysis oftax returns by The 
Washington Po.st and the Center for Responshre Politics, a nonpartisan 
group that tracks money in politics. 


A labyrinth of tax-exempt groups and limited-liability companies helps 
mask the sources of the money, much ofwhich went to voter mobilization 
and television ads attacking President Obama and congressional 
Democrats, according to tax filings and campaign finance reports. 


The coalition’s revenue surjiassed that of the Crossroads organizations, a 
sujier PAC and nonprofit group co-founded by GOP strategist Karl Rove 
that togetlier brought in $325 million in the last cycle. 

The left has its own financial muscle, of course; unions plowed roughly 
$400 million into national, state and local elections in 2012. A network of 
wealthy liberal donors organized by the group Democracy Alliance 
mustered about $100 million for progres.sive groups and super PACs in the 
last election cycle, according to a source familiar with the totals. 

The donor network organized by the Kochs — along with funding an array 
of longtime pro- 

Republican groups such as the U.S. Chamber of Commerce, the National 
Rifle Association and Americans for Tax Reform — distributed money to a 
coalition of groups that share the brothera’ libertarian, free-market 
perspective. Each group was charged witli a specialized task such as youth 
outreach. Latino engagement or data cninching. 

The system involved roughly a dozen limited-liability companies with 
cryptic, alphabet-soup names such as SIAH LLC and ORRA LLC, and 
entities that dissolved and reappeared under different monikers. 
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Lloyd Hitoshi Mayer, a University of Notre Dame Law School professor 
who studies the tax issues of politically active nonprofits, said he has never 
seen a network with a similar design in the tax-exempt world. 
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"It is a very sophisticated and complicated structure,” said Mayer, who 
examined some of the groups’ tax filings. “It’s designed to make it opaque 
as to where the money is coming from and where the mon^ is going. No 
iaj’person thought this up. It would only be worth it ifytju were spending 
the kind of dollars the Koch brothers are, because this was not cheap.” 

'iVacing the flow of the money is particularly challengingbecaiise many of 
the advocac>>' ^oups swapped funds back and forth. The tactic hot only 
provides multiple layers of protection for the original donors but allows 
the groups to claim tliey are spending the money on “social yrelfere” 
activities to qualify for 501(c)(4) tax-exempt status. 

Such maneuvers could be sharply restricted under new regulations 
proposed by the Internal Revenue Service in November. The new rules 
seek to rein in nonprofit groups that have increasing^ engaged in elections 
while avoiding the donor disclosure required of political committees. 

The donors 

It is unclear how much of flie network’s funds came directly from the 
Kochs, who head Koch Industries, one of the lai-gest privately held 
companies in the countiy. The brothers, who fund a host of libertarian 
think tanks and advocacy groups, are heralded on the right and pilloried on 
the left for their largess. 

While “the Koch network” has become a shorthand in political circles, the 
coalition is financed by a large pool of other conservative donors as well, 
according to people who participate in tlie organization. 


Through a corporate spokesman, the Kochs declined to comment on what 
support they ^e. 


“Koch’s involvement in political and public policy activities is at the core of 
fundamental liberties protected by the First Amendment to the United 
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States Constitution,” Koch Industries spokesman Robert Tappan said in an 
e-mailed statement. “This type of activity is undertaken by individual 
donors and organizations on all ends of the political spectrum -r- on the left, 
the middle, and the right. In many situations, the law does not compel 
disclosure of donom to various causes and organizations.” 

Tappan added that “Koch has been targeted repeatedly in the past by the 
Administration and its allies because of our real (or, in some cases, 
perceived) beliefs and activities concerning public policy and political 
issues.” 

In a rare in-person interview with Forbes in late 2012, Charles Koch 
defended the need for venues that allow donors to give mon^' without 
public disclosi! re, saying such groups provide protection from Ae kind of 
attacks his family and company have weathered. 

“We get death threats, Areats to blow up our facilities, kill our people. We 
get Anonymous and other groups trying to crash our IT systems,” he said, 
referring to Ae computer-hacking collective. “So long as we're in a society 
like Aat, where Ae president attacks us and we get Areats from people in 
Congress, and this is pushed out and becomes part of Ae culAre — Aat we 
are evil, so we need to be destroyed, or killed — Aen why force people to 
disclose?” 


Since 2003, Ae Kochs have hosted twice-yearly seminars wiA like-minded 
donors at which they collect pledges for groups Aat share Aeir 
commitment to deregulation and free markets. 

Jack Schuler, a Chicago healA-care entrepreneur, attended one of Ae 
Kochs’ donor meetings in Beaver Creek, Colo., several years ago and has 
contributed about $100,000 ayear to their efforts since Aen, 

"They came across as guys who are pu Ang a lot of Aeir own money into it,” 
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Schuler said. “They are pretty soft-spoken, not screamers orscreecheis. 
They provide the leadership, the staff — without the I wouldn’t 

do it on my own.” 

Many donors get involved because they “value the privacy afforded to tiiem 
by giving to these entities,” said Phil Kerpen, president of American 
Commitment, a nonprofit ft-ee-market advocacy group that ispi^ df the 
network. 

'There are hundreds and hundreds of very successful and pjrt^ffe; 
Americans that take part in the seminars,” Kerpen added. “To suj^est that 
anjdhing that goes through any of these entities is Charles and David Koch 
is very misleading. There are a significant number of donors myolved.” 

The money 

Much of the money that flowed through the network in the last election 
cycle originated with tivo nonprofit groups that served as de facto banks, 
feeding money to groups downstream, according to an analysis by Center 
for Responsive Politics researcher Robert Maguiie, who investigates 
politically active nonprofits. 

The biggest was the Freedom Partnere Chamber of Comme^, an 
Arlington County-based group set up in November 2011 that now functions 
as the major funding arm of the network, according to people familiar with 
the operation, The organization, whose board includes current and former 
Koch Industries pfficiais, brought in nearly $256 million in ite, first year, 
“significantly mbre revenue than was expected,” according to its tax filmg. 


Nearly S150 million was in the form of dues paid by more than 200 
members of the organization, which is structured as a business league. An 
additional $105.8 million came from something called “SAFund.” 


James Davis, a spokesman for Freedom Partners, said the organization 
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funds groups “based on whether or not they adv’ance the common business 
intei-ests of our members in promoting economic opporhinhy andfree- 
market principles.” 

Davis said the gi'oup has been upfront about its spending and made its tax 
leturn available online as soon as it was filed in September. 

“Our membere are free to disclose their affiliation if they wish,” he said. 

“We leave that decision with them. Unfortunatefy, recent IRS and other 
instances of intimidation and hai-assment of indhidiials and ^ups 
because of their polic>- beliefs and activities demonstrate why it’s important 
to keep such information confidential.” 

According to people familiar with the network, Freedom Partners took the 
place of a now- 

deliinct group based in Alexandria called which raised more 

than $66 million in three years before it was shuttered in June 2012, 
according to tax filings. 

The same tax preparer — a Kansas City, Mo.-based partner in the 
accounting firm BKD — did the returns for Freedom Partners and TC4 
Trust, as well as for nearly half the other groups in the network and for the 
nonprofit Charles Koch Institute. 

In all, the feeder funds and the groups they financed raised an estimated 
$407 million in the last election cycle. That figure is a conseivative one, 
since it does not account for the complete revenue of eight groups that have 
not yet filed their tax returns for the latter half of 2012. 


Of the $407 mfllion, $302 miliion can be traced to Freedom Partners or 
TC4 "I’nist. 


The sources of the rest of the money remain a mj-stery, but many donors in 
the netw'ork write checks to the individual groups, according to people 
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familiar with the system. Some of the organizations also have addilfonal. 
funding streams outside the netw'ork. 

The structore 

Freedom Partner’s and TC4 Trust moved a large share of their funds 
througli an intermediary group, the Phoenix-based Centerto 
Patient Rights, which served as a major cash turnstile for on the 

right during the past two election cycles. It is nm by political operative Sean 
Noble, who served as a Koch consultant in 2012. 

Rather than finance CPPR directly, Freedom Partners and TC4 Trust 
transferred $129 million to limited-liability companies with changing 
names that are registered in Delaware, a state that requires cbr^rahons to 
disclose little about their operations: Eleventh Edition (whidi was renamed 
Comer Table and tlien Cactus Wren) and American Commitment (which 
was SDN, then became Meridian Edition). 

Their relationship to CPPR was unknown until May, when the Arizona 
group acknowledged in amended tax filings that the LLCs were its affiliates. 

Sucii LLCs are known as “disregarded entities,” wbiich means that, for IRS 
purposes, they do not exist. Their revenue is reported on the balance sheets 
of their parent organizations. 

Tax expeits said disregarded entities are typically used by nonprofits to, for 
example, hold a piece of real estate to shield an organization from liability. 


But they also can be used to make it harder to trace the movement of funds 
between groups. In its final tax return, TC4 reported doling out nearly 
$28 million to 10 organizations with names such as POFN LLC, PRDIST 
LLC arid TRGN LLC. Those are the affiliates of the groups Public Notice, 
Americans for Prosperity and Generation Opportunity, in that order. 
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The Post and the Center for Responsive Politics identified the groups that 
make up tlie Koch-backed netvs^rk through an analysis of tax filings, which 
revealed their shared DNA. Most have affiliated LIXis and rereived a 
substantial share of their revenue from the feeder fiinds. 

The makeup of the coalition was corroborated by people familiar with the 
structure who said the netw’ork is ad hoc and will not necessarily remain 
constant. 

A key player is Americans for Prosperity, the Virginia-based advocaiy 
organization that finances acthities across the country and ran an eariy and 
relentless television ad assault against Obama during the 2012 campaign. 
More than $44 million of the $140 million the organization raised in that 
election cycle came from Koch -linked feeder funds. 

Other groups in the network included the American Future Fund, a Des 
Moines-based nonprofit tliat poured more than $25 million into ads 
against Obama and congressional Democrats in 2012; Concerned Women 
for America, a conservative Christian women’s activist group that ran a get- 
out-the-vote effort aimed at young women; the Libre Initiative Trust, a 
Texas-based group aimed at Latinos; Generation Opportunity, which seeks 
to engage millennials; and Themis Trust, which houses the data used by 
the allied groups. 


The network also distributed funds to other independent political players. 
In the kvSt election, Freedom Partners and CPPR doled out millions of 
dollars to a wide assortment of groups on the right, including the U.S. 
Chamber of Commerce ($3 million), the NRA ($6.6 million), the National 
Federation of Independent Business ($2.5 million) and Heritage Action for 
America ($500,000). 

Obama's reelection prompted internal reassessments in the network, as it 
did among many conser\'ative groups that had worked to defeat him in 
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2012. But there are no signs that the coalition plans to retreat 

Rather, otficials are focused on creating a more effective operation aimed at 
bolstering the conserv'ative movement for the long term. Freedom 
Partners, which now has nearly 50 employees, is expect^ to bring many 
functions in-house and expand beyond grantmaking, accoldjngto people 
familiar witli the plans. Groups such as CPPR are expected to pfey a smaller 
role going fonvard. 

Others are already engaged in the 2014 fight. Americans for Prosperity is in 
the midst of a $20-milHon-plus ad blitz attacking congressional Democrats 
for their support of the health-care law, while the Libre Iniuanve has 
targeted Latinos with similar messages. 

“We raised a lot of money and mobilized an awftil lot of people, and we lost, 
plain and simple,” David Koch told Forbes shortly after Election Day. 

“We re going to study what worked, what didn’t work, and improve our 
efforts in the future. We’re not going to roll overand play dead.” 


Alice Crites contributed to this report. 
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Senator Inhofe. Very good. Thank you. 

We have had the global warming parties on the Senate floor and 
all of that is going on hut the reason guys like Tom Steyer have 
to go to such lengths to make the political issue is because the 
American people don’t want anything to do with it. 

He talks about polls. Poll after poll show more and more Ameri- 
cans learn about the impact of greenhouse gas regulations, the 
more effect it will have on the economy, the less they care. The 
Gallup poll that just came out used to list global warming as No. 
1 and two. You remember that Christine back when you had that 
job. Now it is number 14 out of 15 of the major concerns. The peo- 
ple have caught on to this. 

The most important issue is the economy. We know that the pre- 
vious version of cap and trade are estimated to cost between $300 
billion to $400 billion a year which amounts to about $3,000 for 
every family that files a Federal tax return. Then we have to keep 
in mind even if this was right, even if they were able to do this 
and pass this, it would not reduce, as one of the members said a 
moment ago, the amount of greenhouse gas emissions. 

Lisa Jackson, the Director of EPA appointed by Barack Obama, 
made that statement and said, no, it would not reduce because this 
isn’t where the problem is. It is in China, it is in India, Mexico and 
other places. 

The $3,000 per family would be something that would not 
achieve the benefits that the other side seems to think are there. 
This version is going to have a similar impact. The Chamber of 
Commerce estimated one final construct of the rule would cause 
$51 billion in lost GDP each year. The Heritage Foundation esti- 
mated it would decrease household income by $1,200 a year. 

These are the facts but they are not talking about the points we 
hear from the other side. Keep in mind also they are trying to do 
this through regulation, Obama is, because he couldn’t do it 
through legislation. We have had countless bills introduced to do 
the very same thing through legislation. Each time they are intro- 
duced, they are defeated by a larger margin. 

I think if for no other reason, the mere fact that it has been re- 
jected by the House and the Senate is very significant. Why should 
we through regulation try to do something that the elected mem- 
bers of this body have rejected over and over again? 

Thank you, Mr. Chairman. 

[The prepared statement of Senator Inhofe follows:] 

Prepared statement of Hon. James Inhofe, U.S. Senator 
FROM THE State of Oklahoma 

Today we are joined by four former Administrators of the Environmental Protec- 
tion Agency who were appointed by Republican Presidents: the Honorable William 
Ruckelshaus served as the first EPA Administrator under President Richard Nixon 
and then again under President Ronald Reagan; the Honorable Lee Thomas also 
served under President Reagan; the Honorable William Reilly served under Presi- 
dent George H. W. Bush, and the Honorable Christine Todd Whitman served under 
President George W. Bush. 

I am proud that our landmark environmental laws were created with an over- 
whelming bipartisan consensus, and it saddens me that protecting the environment 
at the Federal level has become a partisan issue. 

In 1970, the Clean Air Act passed the Senate by a vote of 73-0, passed the House 
by 376-1, and was signed into law by President Nixon. 
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In 1990, revisions to the Clean Air Act passed the Senate by a vote of 89-1 land 
by 401-21 in the House, and were signed into law by President George H.W. Bush. 

But in the last Congress the Republicans then sent us over 90 anti-Clean Air rid- 
ers. 

We should all know we must take action to reduce harmful carbon pollution, 
which 97 percent of scientists agree is leading to dangerous climate change that 
threatens our families. To say we can’t have an opinion because we are not sci- 
entists makes no sense to me. All the more reason to listen to the scientists. 

The four former EPA Administrators with us today will testify about the need to 
control carbon pollution so we can avoid the most calamitous impacts of climate 
change — such as rising sea levels, dangerous heat waves, and economic disruption. 

The American people understand the threats posed by climate change, and they 
want action. According to a recent Washington Post-ABC poll, a bipartisan majority 
of the American people want Federal limits on carbon pollution. Approximately 70 
percent say the Federal Government should require limits to carbon pollution from 
existing power plants, and 70 percent (57 percent of Republicans, 76 percent of 
Independents, and 79 percent of Democrats) support requiring states to limit the 
amount of carbon pollution within their borders. 

Power plants account for nearly 40 percent of all carbon pollution released into 
the air. Unlike other pollutants, right now there are no limits to the amount of car- 
bon pollution that can be released into the air for power plants. 

The President’s carbon pollution reduction plan will avoid up to 6,600 premature 
deaths, 150,000 asthma attacks, 3,300 heart attacks, 2,800 hospital admissions, and 
490,000 missed days at school and work. 

It is in America’s DNA to turn a problem into an opportunity, and that is what 
we have done by being a pioneer in the green technology industry. These new car- 
bon pollution standards are no different. Landmark environmental laws have bol- 
stered an environmental technology and services sector that employs an estimated 
3.4 million people, according to the Bureau of Labor Statistics. And many of these 
jobs, like installing solar roofs and wind turbines cannot be outsourced. 

I want to thank Senator Whitehouse for putting together this marvelous panel. 

Senator Whitehouse. Thank you, Senator Inhofe. 

We turn now to Senator Cardin. 

OPENING STATEMENT OF HON. BENJAMIN CARDIN, 

U.S. SENATOR FROM THE STATE OF MARYLAND 

Senator Cardin. Thank you, Senator Whitehouse. I thank you for 
your extraordinary leadership on this issue. You have been incred- 
ibly helpful to this Country in the leadership you have taken, par- 
ticularly in your comments on the floor of the U.S. Senate. 

I want to start by thanking our panelists today for what you 
have done to improve the public health for the people in this Na- 
tion. You have put public health first and that is what Congress 
intended when it passed the Clean Air Act and the Clean Water 
Act. It was done by bipartisan votes. 

The Clean Air Act was enacted in 1970 with bipartisan support 
by the Members of Congress in both the House and the Senate and 
signed into law by President Nixon. You have given us the bipar- 
tisan or nonpartisan foundation for us to have clean water and 
clean air. Now we need to move forward in that tradition. Unfortu- 
nately, we have not. 

I hope we can get back to the same type of spirit that inspired 
you to use your talent at the EPA as we move forward to advance 
the public health of the people of this Country. 

Seven years ago when I was first elected to the Senate, we had 
bipartisan members in the Senate working together on climate 
change legislation. I hope we can get back to that day and get that 
bipartisan coalition together. 

Quite frankly, the solution is one which will answer every mem- 
ber’s concerns. Yes, many of us, most of us, are concerned about 
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the environmental public health threat that climate change poses. 
I have the honor of representing the State of Maryland. Our great- 
est natural resource is the Chesapeake Bay. 

We are doing a lot. We have asked our farmers to do a lot. We 
have asked our developers to do a lot. Our municipal governments 
have done a lot. We have worked together in the public and private 
sector. A large part of the problem deals with climate change, ris- 
ing sea levels nad the loss of sea grasses. Therefore, climate change 
affects the quality of life for the people of Maryland. 

The scientific information on our environment is pretty clear on 
public health. As pointed out, 97 percent of the published scientific 
documents indicate we have a serious threat that we can do some- 
thing about and we need to take action. 

By way of example, if I went to a doctor and 97 percent of the 
opinion was that I had pneumonia and unless I took certain action, 
I was risking my health, I would take action, as would every per- 
son in this Country. 

It is clear that the overwhelming evidence is that we need to 
take action and move to preserve the public health, not just of 
America, but globally and the future health of our climate. 

The good news is we don’t really have to get into debate with the 
other 3 percent because the solution to the problem of climate 
change not means a cleaner environment and a safer circumstance 
for global climate, it also helps our economy. 

I would just point to the Maryland experience. We passed some 
of the toughest environmental laws for our power plants and it cre- 
ated jobs. We can show you the number of jobs that were created. 
Clean energy creates more jobs than the fossil fuel industry. 

There are those saying maybe this is not true, you certainly want 
to do it for our economic growth in this Country. It also helps us 
with national security. We have talked about that. We have made 
progress and are now more energy secure than we were a few years 
ago because we have invested in cleaner energy sources to help 
support America’s security, economy and our environment. 

I can also point to the fact that from our security point of view, 
many of our military facilities are located on the coast. In Mary- 
land, we are very proud of the Naval Academy, PAX River, Aber- 
deen Proving Grounds, Indian Head. All those are threatened by 
sea level increases. It is in our national security interest to do this. 

The bottom line is the United States needs to exercise leader- 
ship. President Obama is doing that by his climate action agenda 
and by regulating what power plants are doing. We have seen our 
President provide the leadership that has made a huge difference. 
It is now time for Congress to step up and join the President so 
America can be a leader in dealing with this global problem that 
affects the security of our Country and affects the future of our 
globe. 

Senator Whitehouse. Thank you. Senator Cardin. 

Our distinguished Ranking Member and my friend. Senator Ses- 
sions, but he has allowed us to keep the existing order so I will rec- 
ognize Senator Boozman. 
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OPENING STATEMENT OF HON. JOHN BOOZMAN, 

U.S. SENATOR FROM THE STATE OF ARKANSAS 

Senator Boozman. Thank you very much, Mr. Chairman. 

It is good to see the miners here. It is important that you are 
here. 

One topic we are hearing a lot about today is the 97 percent con- 
sensus among scientists on climate change. It is important to ask, 
where does this 97 percent number come from and what does it 
mean? 

Many scientists question the level of certainty behind the specific 
climate change scenarios. Others have shown gaps in our knowl- 
edge of climate sensitivity. Others have raised questions regarding 
the reliability of climate models and yet scientists who raise any 
of these issues can still be counted as the 97 percent. 

Too often anybody who raises a question or disagrees with the 
left wing political position is called out as opposing views held by 
97 percent of the published climate scientists as we are hearing 
today. 

This is clearly not true. Again, what does this number mean? 
The statistic comes from a 2013 review of scientific literature pub- 
lished between 1991 and 2011. This review found that among ab- 
stracts expressing a position on anthropogenic global warming, 97.1 
percent endorsed the consensus position that humans were causing 
global warming. 

Basically, if anyone agrees with human activity’s influence on the 
climate, that is a pretty broad definition. 

Policymakers who disagree with the expensive big government 
left wing climate policies might still actually agree with the 97 per- 
cent consensus. Scientists who question important elements of cur- 
rent climate scientists are included in the number. 

For example, last year, this committee received testimony from 
the climatologist Dr. Roy Spencer. To give you an idea of where he 
stands. Dr. Spencer published a book entitled, “The Great Global 
Warming Blunder, How Global Warming Hysteria Leads to Bad 
Science, Pandering Politicians and Misguided Policies that Hurt 
the Poor.” 

Given his outspoken position on climate policy. Dr. Spencer’s 
comments on the 97 percent statistics are noteworthy. He testified 
“The fact that I believe at least some of recent warming is human 
caused makes me in the 97 percent of researchers who recently 
claimed to support the global warming consensus. The 97 percent 
statement therefore is innocuous since it probably includes all of 
the global skeptics I know who are actively working in the field.” 

In short, like the offensive term deniers, the 97 percent statistic 
is a misleading tactic used to marginalize people who are concerned 
about hardworking Americans and impose an all pain, no gain en- 
ergy policy that is bad for our Country and will not change the 
global climate. 

I am not a scientist but I am an optometrist. I spent much of my 
life working with the scientific community. I was a zoology major. 
I have said before that there is nothing scientific about discrediting 
people who present conflicting evidence and ask reasonable ques- 
tions. 
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Politicians aren’t science referees cutting off debate when it suits 
one side and no one has a monopoly on the facts. The bottom line 
is we must ask whether these Obama administration policies are 
worth the lost jobs, lower take home pay, higher gas and electricity 
prices, higher food prices and so on. 

The President once said that his climate policies would make the 
cost of electricity necessarily skyrocket and I believe him. Let us 
remember that the pain will last for decades and falls hardest on 
low income families. We are driving our industries overseas, hurt- 
ing American workers and creating foreign factories that emit far 
more than we would. 

I believe in American leadership but we are fooling ourselves if 
we believe that China, Russia, India, Vietnam and so forth are 
going to follow the President’s lead and shut down their power 
plants. 

With that said, I thank our witnesses for being here and look for- 
ward to your testimony. 

Thank you, Mr. Chairman. 

Senator Whitehouse. Thank you. Senator Boozman. 

I will now turn to Senator Gillibrand. 

OPENING STATEMENT OF HON. KIRSTEN GILLIBRAND, 

U.S. SENATOR FROM THE STATE OF NEW YORK 

Senator Gillibrand. Thank you. Senator Whitehouse, for 
chairing this hearing today on the need to act on climate change 
and for your leadership in the Senate to continue to raise the ur- 
gency of this issue. 

Madam Chairwoman, I am deeply grateful for your leadership 
and your continued focus on how important this is for our families 
and our Country. 

Climate change is real, it is here and humans have a role to play 
in it. That much is clear. While it might be easy for some to con- 
tinue to deny the existence of climate change, we simply do not 
have that luxury in New York. 

In my State, we are seeing the effects of a changing climate 
every single day. Two and a half years ago. Superstorm Sandy dev- 
astated coastal New York as well as New Jersey, Connecticut, 
Rhode Island and its effects were long felt on the entire Atlantic 
coast. 

That was just 2 years after two other devastating storms. Hurri- 
cane Irene and tropical storm Lee, which cut a path of destruction 
all across the northeast. These major tropical storms in New York 
over a 2-year period is a huge issue we have to face. 

The storm of the century is simply becoming the storm of the 
year. It is not just the storms themselves that are causing the de- 
struction. Sea levels rise and are threatening greater storm surge 
effects, meaning that homes thought to be safe for centuries are 
now at grave risk of flooding. 

Those who deny that climate change is real often talk about the 
potential costs of reducing carbon emissions, but we must weigh 
those costs against the cost of inaction. Inaction on climate change 
will cost the Federal Government and our taxpayers billions and 
billions and billions of dollars. 
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We have already seen Superstorm Sandy cost more than $60 bil- 
lion. In action on climate change also cost homeowners who live in 
coastal communities. Their flood insurance premiums have gone up 
with sea levels rising, it is causing greater flooding and FEMA’s 
flood maps were released a year ago show an expansion of New 
York City’s 100 year flood plain by 15 square miles. That is 45 per- 
cent. All of New York City is now having to be contemplated. 

It also has real cost to my State and the people who live there 
when these storms strike. Rebuilding a home or a business is very 
expensive. Suffering the loss of a child or a family member because 
of a storm, you don’t recover from it. These are real costs. These 
have insurmountable losses and effects. 

We have to realize that is the effect of the change in our climate. 
We have to address the issue head on. If we address the issue head 
on, we will save lives, we will lower costs, we will protect families’ 
homes and communities and we will protect businesses. 

We also know for the economy, when we look to reducing our car- 
bon emissions, we also gain greater innovation and business oppor- 
tunities in clean energy. In fact, a recent report by the Environ- 
ment Northeast showed that States that do participate in regional 
greenhouse gas initiatives have seen carbon pollution reduced by 
18 percent and their economies have actually grown by 8.8 percent. 

The report also showed that since the launch of RGGI, New 
York’s electricity prices have actually gone down. They have gone 
down by 6 percent. I am confident that we, this Nation, and some 
of the greatest entrepreneurs and innovators in the world can solve 
this problem and do it in the way that can save all Americans 
costs. 

The real and clear issue with regard to climate change is that it 
is a threat we have to take seriously as a Nation. We cannot wait 
for other countries who are even bigger polluters to take leader- 
ship. We cannot wait for them to go first. We have to lead. It is 
who we are. We, as Americans, are always in the forefront of real 
reform and change and great innovation. 

Thank you. Senator Whitehouse, again for holding this hearing. 
It is so important for my State and our Country. It is a great op- 
portunity for us to show new creation of jobs and new innovation. 
I think we need to take it head on. 

Senator Whitehouse. Thank you. Senator Gillibrand. 

I now turn to our distinguished Ranking Member and my friend. 
Senator Sessions. 

OPENING STATEMENT OF HON. JEFF SESSIONS, 

U.S. SENATOR FROM THE STATE OF ALABAMA 

Senator Sessions. Thank you. Senator Whitehouse. 

I know these are important issues to you and you have spent a 
lot of time and effort in mastering these issues. 

I am pleased to have our guests with us, the former ERA Admin- 
istrators. We have indeed made a lot of progress in our Country 
since the Environmental Protection Agency was started several 
years ago. We appreciate your leadership in that regard. 

It is great to have Attorney General Luther Strange, my able 
successor as Attorney General of the State of Alabama. Attorney 
Generals have environmental responsibilities for their States. 
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Dr. Mason, it is great to have you and Dr. Botkin, it is wonderful 
to have you with us. I think it will he a good hearing today. 

We have had some agreement on a number of issues that we 
ought to celebrate. We had agreement at one point, I thought, that 
we would expand nuclear power, which emits no C02 and other 
pollutants into the atmosphere but we are not making much 
progress there. We have lost four plants in the last few years. A 
fifth is due to close, I believe, in 2019 and only two are under con- 
struction. 

How do we get clean energy at a reasonable cost without more 
nuclear power, it seems to me? We have had some agreement on 
ethanol though I wonder now whether my votes or my ideas were 
quite as positive as we thought at the time on ethanol. Good people 
disagree on the wisdom of ethanol. 

We have had some good legislation and maybe some over reach- 
ing but some good legislation on efficiency. We can agree on how 
to make our automobiles, our plants and our buildings more energy 
efficient but we are concerned about the dramatic economic costs, 
the costs that would fall on the backs of many of the people sitting 
in our audience today who produce that huge portion of our energy, 
coal, and other energy production that will be adversely impacted 
by the President’s regulations. 

We have to ask some tough questions about that. I think we will. 

It has been mentioned that we have had some storms. I would 
note that hurricane Sandy was not a hurricane. By the time it hit 
shore, it was a tropical storm. We are not seeing increases in hurri- 
canes. In fact, it has been 3,100 days since we have had a Category 
3 hurricane in America. That is a remarkable time and maybe one 
of the longest ever. 

IPCC’s fifth climate assessment report released last year said, 
“Current data sets indicate no significant observed trends in global 
tropical cyclone frequency over the past century. Dr. Pilkey testi- 
fied here that we don’t have more tornadoes, we don’t have more 
droughts and we don’t have more floods, according to the data he 
has evaluated. 

I just say that it is right and just that members who represent 
the people of the United States, the workers of the United States, 
the people who pay electricity bills and pay their gas bills to go to 
work every day, we represent them too. 

We have to ask ourselves are we doing something to this econ- 
omy that is not good for us and how can we make positive gains 
together without damaging our economy. I would note, just for the 
record, that our colleagues need to know that our economy is strug- 
gling. We are not doing well. 

Since 2009, median household income has fallen by $2,300. Since 
2009, 7.2 million people have left the work force. Growth in the 
first quarter of this year was negative 1 percent. One out of every 
six men 25 to 54 is not working today. These are statistics that 
ought to cause us concern. 

We have found that many of the regulations are ineffective. The 
United States’ actions which have been improving with C02 emis- 
sions and we are containing the growth of C02 more than most 
countries in the world, will be insignificant in the total world im- 
pact. 
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I hope that this committee hearing will be positive and we can 
find some common ground and work together but C02 is not the 
kind of pollutant, Ms. Whitman and gentlemen, that you fought ef- 
fectively — NOx, SOx, particulates, and mercury. C02 is not that 
same kind of pollutant, it just isn’t, and we have to be careful that 
we don’t hammer this economy attempting to achieve something we 
have very little ability to achieve. 

Thank you, Mr. Chairman. 

Senator Whitehouse. Thank you. Senator Sessions. 

For our final statement, we have Senator Booker of New Jersey. 

OPENING STATEMENT OF HON. COREY BOOKER, 

U.S. SENATOR FROM THE STATE OF NEW JERSEY 

Senator Booker. I appreciate this opportunity. I want to thank 
Ranking Member Sessions and Chairman Whitehouse. 

I want to particularly thank you for having the right kind of 
panel assembled here which are Republican Presidential-appointed 
EPA leaders, including my former Governor, who I am proud and 
happy to see today. I hope you got my cell phone message last 
night. 

I am extraordinarily pleased because it clearly says that this is 
not a left-right issue. This is not an issue of politics, this is an 
issue of facts. To have Republican Presidentially appointed EPA 
heads come out, as they did in their joint editorial, and clearly say, 
we have a problem. 

It frustrates me to no end that this is nothing new. When people 
tell the truth of an environmental problem that we have the capac- 
ity to do something about, you hear the same story over and over 
again. 

Chairman Whitehouse, I would like to put into the record an ar- 
ticle going back and tracing what everyone used to say about what 
would happen to the economy if we did certain things. 

Senator Whitehouse. Without objection. 

[The referenced information follows:] 
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If GREEN 


Will New Climate Regulations Destroy the Economy? (Hint: 
No.) 



No. On the contrary, they might just save it by helping stimulate new technotogies and industries and by reducing the 
risks of climate disruption. 

There is a long history of claims that new rules to protect the environment or human healfri will seriously harm the United Stales 
economy. These claims are political fodder, they are provocative, and they are always vwong. In fact, the ewdence shows the 
opposite: enwronmental regulations consistently produce enormous net benefits to the economy and to human health. In 2008, for 
example, the United States' environmental technologies and services industry supported 1.7 million jobs. The industry at that time 
generated approximately $300 billion in revenues and exported goods and services worth $44 billion. 

Overall, a peer-reviewed 201 1 study found that just the programs established by the 1990 Clean Air Act amendments were 
expected to yield direct benefits to the American people that vastly exceed costs of complying with foe regulations. The study’s 
central benefits estimate in 2020 exceeded costs by a factor of more than 30-to-1 . 

And these partial economic assessments ignore the health benefits of these rules. Healfo experts ha>« estimated that the 1990 
Clean Air Act amendments, for example, for 2010 alone: 

• Avoided more than 160,000 premature deaths, 130,000 heart attacks (acute myocardial infarction), millions of cases of 
respiratory problems such as acute bronchitis and asthma attacks, and 86,000 hospital admissions. 

• Prevented 13 million lost workdays, improwng worker productivity which contributes to a stronger economy. 

• Kept kids healthy and in school, avoiding 3.2 million lost school days due to respiratory illness and other diseases caused or 
exacerbated by air pollution. 

Now, as foe Obama Administration has proposed rules to cut carbon dioxide emissions in an effort to reduce the growing threats to 
the nation of climate change, these claims of hanri to the economy are being rolled out again. Even before the Obama 
Adminisk'ation's rules were announced, the U.S. Chamber of Commerce issued a report claiming the caibon pollution regulations 
would harm foe economy. That produced a fast response from the US EPA calling the report "irresponsible speculation," (The 
Chamber also opposed the 1990 upgrade ofthe Clean Air Act and routinely fights ott«r environmental regulations,) 

Some polluting indusfries might suffer, but it is past time to urfeash American ingenuity in foe name of reducing the devastating 
threat of climate change. 

Just to provide a bit of perspective, here is a graph of tfe total U.S. gross domestic production (GDP) in 2009 dollars (corrected for 
inflation) along wth foe regular claims of harm to the economy. 


http://wMv.huffingtc»post.cc»TVpeter-h-gteickWii-new-dimate-reguiai_b_543^)90.hftrt^K^ejiersionaiegacy&\ieviFprint&contn_ref=foise 
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6/18/2014 Will NewCfimateRegii^ons DesfroyaieEcixion^(Hirt: No,) j PeterH.GIack 

US 6 DP fSilOons of 2009$ Real dollars) . Claims that environmental laws wll 

destroy the economy have been regularly 
made and are consistently false. This 
graph shorn U.S. GDP from 1929 to 2013 
in real 2009 dollars (corrected for inflation) 
along wth the years major environmental 
/aws were passed. (Prepared by Peter 
Gleick, Pacific Institute. GDP data from the 
US Bureau of Economic Analysis.) 

And for the record, here are some of those 
past claims {HT to the Cry Wolf Project and 
others) -proven wrong over and over. 

An October 1990 Wall Street Journal 
editorial urging; President Bush to veto the 
1990 Clean Air Act update claimed "The 
Clean Air Act's unduly stringent and 
extremely costly pro\-isions could serioiish' 
threaten this nation's economic expansion." 

ESilsiiisIslisaisiiSSIJSliSSi* Auto industry executives, m opposition to 

the 1990 Clean Air Act update also stated " 
[Further decreasing auto emissions] is not 

feasible or necessary and that congressional dictates to do so would be financKilk ruinous." 

In 1975 , the US Chamber of Commerce criticized the passage of environmental laws by Congre.ss, including the Clean Air and 
Water acts, saying "But they went aheadanyway in the spirit of political expediency to ramrod through measures that would 
affect millions of people and billions of dollars..." 

The CEOof Pennwalt, a major industrial producer of ozone-depleting CFCs. talked of "economic chaos" ifCFC use was to be 
phased out,(i) DuPont, the largest CFC manufacturer, warned that "entire industries could fold” if ozone protection legislation 
was implemeiited.( 2 ) Again, in January 1990 . the DuPont Chemical Company testified to tlie House Committee on Energy and 
Commerce that accelerating the phase-out of ozone-depleting CFC^ to July 1 . 1996 , would cause "severe economic and social 
disruption." 

Tlie Mobil Oil Company testified to the Hotuse Committee on Energy and Commerce in Octolier 1990 op{X>sing cleaner gasolitie 
standards, saying "The technology to meet these standards [regarding requirements to use a new kind of cleaner gasoline] 
simply does not exist today ...[and we predictj major supply' disruptions." 

The National Association of Manufacturers, in oppasing regulations to cut ackl rain in 1987 , said "The effects [of rules to reduce 
acid rain] include serious long-term losses ui domestic output and employment, heavy cost burdens on manufecturing 
industries, and a resultant gradual contraction of the entire industrial base. The irony of this bleak scenario is that tliese 
economic hardships are borne witli no real assurance they would be balanced by a cleaner, healthier environment. 

Henry Ford 11, in 1966 on regulation-s addressing scat belt & safety glass mancUitos, said "We'll have toclase down." 

We have to address the serious threat of climate change - let's get on with it and urJeash America's ingenuity, 

Peter Gleick 

{Notes; 

1. Cogan, D.G., "Stones in a Glass House”, k^^«sto^Responsibili^y Research Center. Washington D.C., 1988, (HTto Jeff Masters 
at WeaVierUnderground. http:/Aivww.wufxiergroind.conVresources/climate/ozone_skeptics.asp) 

2. Gias, J.P., "Protecting the ozone layer: a perspective from industry", h Technology and Environment {ed. byAusubel, J.H, and 
H.E.SIadovich), Washington D.C., 1989, (HTto Jeff Masters at WeaffterUnderground. 
http://www,wund 6 rground.com/fesources/climate/ozone.skeplics.asp)J 


Follow Peter H. Gleick on Twitter: www.twitter.com/PeterGleick 



h(tp://vvvw.huffingtorpost.corrVpeter-h-gleicl</vyl)-nevv-climate-r^i<alt_b_.64^)90.hbrt1page_\ersion=legacy&view=print&coirrn_ref=felse 
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Senator Booker. It just shows the upward slant of our economy. 
When the 1972 Clean Water Act came out, everyone said the econ- 
omy would be destroyed, it would cost us jobs — quite the contrary, 
our economy increased. It helped to push our economy forward. 

When the Endangered Species Act came out, everyone said the 
economy would be destroyed, it was going to have horrible effects. 
Quite to the contrary, the American economy continued to surge. 

In 1987, the Montreal Protocol to protect the ozone layer, every- 
one said, the economy would be destroyed and jobs would be the 
cost. In fact, quite the contrary, when we do stand up. Republicans 
and Democrats, and work together to address real environmental 
issues pointed out not just by scientists, but also by Republican 
presidents, we accomplish great things. 

The 1990 Clean Air Act amendments done under the Bush ad- 
ministration — I am happy that Hon. William Reilly is here — which 
addressed our acid rain issues, had tremendous collateral benefits. 
It avoided more than 160,000 premature deaths. The life of human- 
ity cannot be quantified numerically but, dear God, the health and 
safety of all residents should be your No. 1 mission. 

It prevented 140,000 heart attacks, acute myocardial infarctions, 
and millions and millions of cases of respiratory problems, acute 
bronchitis and asthma were helped by this Republican and Demo- 
crat coalition under a Republican President with a Republican-ap- 
pointed EPA head. It prevented 13 million lost work days, improv- 
ing worker productivity and kept kids healthy in school, avoiding 
3.2 lost school days. 

This is what we can do when we open and see the facts that Re- 
publicans that will talk about today. To me, this is the concern. I 
do not need to reState what Senator Gillibrand said. The actual 
truth is, we are seeing climate change right now. I cannot speak 
to tornadoes, I don’t see any of them in New Jersey, but I can 
speak to the extreme heat problems we are having all across the 
Country which is real, measurable and unequivocal. 

That is causing severe impacts on our Nation and our Nation’s 
economy. I am worried about what is happening in Atlantic City 
with the oceans rising. It is not an opinion, it is a fact and it is 
measurable. We are likely to see on the New Jersey shore the 
ocean rise 1.5 feet by 2050 and 3.5 feet by 2100. 

I am especially concerned about the health concerns. EPA’s regu- 
lation of power plants will bring us immediate health benefits. It 
is estimated that in the first year of the new rules taking effect 
that 100,000 asthma attacks and 2,100 heart attacks can be pre- 
vented. To me that is real. 

It is unfortunate that marginalized folks, often poor people, are 
the ones who feel the impact of us doing nothing most. African 
American children are twice as likely to be hospitalized for asthma. 
I do not need to see the statistics; I see it in school systems across 
the State of New Jersey. They are four times more likely to die of 
asthma. Latinos are 30 percent more likely to be hospitalized for 
asthma. 

The beautiful thing about this is by doing the right thing, we not 
only will not hurt the economy, but we can actually help to improve 
the economy. If States use these regulations and the opportunity 
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to make investments, it is estimated we could be seeing upwards 
of $279 billion invested in retrofitting buildings. 

This creates jobs and spurs the economy. These are the kinds of 
jobs that cannot be outsourced. The investment can yield more 
than $1 trillion of energy savings over 10 years. 

I am excited about the opportunity this presents. I feel the ur- 
gency when it comes to the health and safety and the long term 
economic well being of our Nation. We must act and we must act 
now. 

I end with the simple conclusion that the choice between action 
that is wise and endorsed by Republican-appointed EPA leaders 
goes to the very evidence that they understand the truth of the 
matter that is true of humanity as well as the United States that 
the only thing necessary for evil to be triumphant is for good peo- 
ple to do nothing. 

Senator Whitehouse. Thank you, Senator Booker. 

We now have the opportunity to hear from our wonderful panel. 
I will introduce the panel as a group right now and then we will 
go from witness to witness. 

The Honorable William D. Ruckelshaus was the inaugural EPA 
Administrator under President Nixon and was later brought back 
as EPA Administrator under President Reagan. He banned the use 
of the pesticide DDT. 

The Honorable Lee M. Thomas served under President Reagan 
and was instrumental in the negotiation and ratification of the 
Montreal Protocol to phaseout substances that deplete the ozone 
layer. 

Governor Christine Todd Whitman served two terms as Governor 
of New Jersey before serving as EPA Administrator under George 
W. Bush. She oversaw implementation of standards that signifi- 
cantly reduced diesel air pollution. 

The Honorable William K. Reilly, EPA Administrator under 
President George H.W. Bush worked to amend the Clean Air Act, 
as already mentioned, to control acid rain. 

Dr. Daniel Botkin is Professor Emeritus of Biology at the Univer- 
sity of California, Santa Barbara. 

The Honorable Luther Strange is Alabama’s Attorney General. 
As the former Attorney General of Rhode Island, I particularly wel- 
come a colleague here. 

Dr. Joseph R. Mason is the Hermann Moyse Jr./Louisiana Bank- 
ers Association Endowed Professor of Banking at Louisiana State 
University and Senior Eellow, The Wharton School. 

I welcome our panel. We will begin with Hon. William Ruckels- 
haus. 

STATEMENT OF WILLIAM D. RUCKELSHAUS, STRATEGIC ADVI- 
SOR, MADRONA VENTURE GROUP AND FORMER ADMINIS- 
TRATOR, U.S. ENVIRONMENTAL PROTECTION AGENCY 

Mr. Ruckelshaus. Thank you. Senator Whitehouse, Senator Ses- 
sions and other members of the subcommittee for convening this 
hearing on a matter of enormous importance for our future. 

I am pleased to be here and reassure at least of you that I am 
still alive. 
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Several months ago after talking with one another, the four 
former EPA Administrators sitting in front of you found we were 
convinced by the overwhelming verdict of scientists that the earth 
was warming and that we humans were the only controllable con- 
tributor to this phenomenon. 

Given those facts, we all signed an op-ed piece that America get 
serious about reducing our contribution to changing the world’s cli- 
mate rather than simply sitting back and accepting the avoidable 
consequences. 

If anything, new reports in the last several months have made 
the need to act even more urgent. It is hard to believe that there 
is any question of that. The International Panel on Climate Change 
report validates in the strongest terms the science of climate 
change and projected impacts. 

The National Climate Assessment documents impacts occurring 
here in this Country right now. A report from the CMA Corpora- 
tion, made up of retired military officers, highlights the national 
security and military readiness concerns due to climate change. 

We have, as EPA Administrators, served four Presidents over 
four decades. We have successfully wrestled with a variety of public 
health and environmental problems, all contentious, including se- 
vere automobile, industrial and air pollution, widespread water pol- 
lution and the unacceptable effects of pesticides like DDT. 

We have made progress. We cut our automobile emissions, for ex- 
ample, by 95 percent and greatly improved air quality while the 
number of cars has doubled. The hole in the ozone layer and acid 
rain are under control. 

Inherent in all of these problems was uncertain science and pow- 
erful economic interests resisting controls. The same is true of cli- 
mate change. In all cases cited, the solutions to the problems did 
not result in the predicted economic and social calamity. Scientific 
uncertainty or the inevitable industry resistance does not mean 
that nothing should be done unless we are willing to suffer the con- 
sequences of inaction. 

We believe there is legitimate scientific debate over the pace and 
effects of climate change but no legitimate debate over the effect 
of the earth’s warming or man’s contribution. The models of the 
world’s leading scientists predict rising seas, drought, floods, 
wildfires and more severe and frequent storms. Those are the pro- 
jections and predictions of these models. 

We are seeing impacts already. Since the ocean absorbs 25-30 
percent of the carbon from stationary or mobile sources, we thought 
the ocean was our friend. It was, keeping significant amounts of 
carbon from the atmosphere. Our friend is paying a penalty. 

The carbon from the burning of fossil fuels is causing the acidity 
of the ocean to rise and is already threatening shellfish, coral reefs 
and other ocean species. The culprit is the same carbon that origi- 
nated from fossil fuels that is contributing to planetary warming. 

I was the co-chairman of a committee in my home State of Wash- 
ington appointed by the Governor to look at the impacts of ocean 
acidification on Puget Sound which directly threatened the shell- 
fish industry in Puget Sound that contributes $275 million a year 
to the State’s economy. 



49 


To find out what the nature of the prohlem was and taking steps 
to both adapt to it and try to reduce the amount of carhon in Puget 
Sound has begun to have some beneficial effect. 

We also know that if America does not get serious about our re- 
sponsibility to deal with this problem, nothing much will happen 
in the rest of the world. No action is a choice. It is a choice that 
means we leave to chance the kind of future we want and opt out 
of the solution to a problem that we are a big part of 
We like to speak of American exceptionalism. If we want to be 
truly exceptional, then we should begin the difficult task of leading 
the world away from the unacceptable effects of our increasing ap- 
petites for fossil fuels before it is too late. 

This is an extremely complex problem whose solutions are not 
straightforward. We believe this is no excuse for the complacency 
or not stepping up to our responsibility. 

[The prepared statement of Mr. Ruckelshaus follows:] 
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Testimony of William D. Ruckelshaus 
Before the Clean Air and Nuclear Safety Subcommittee 
U.S. Senate Committee on Environment and Public Works 
June 18th, 2014 


Thank you Senators Whitehouse, Sessions and other members 
of the Subcommittee for convening this hearing on a matter of 
enormous consequence for our future. 

Several months ago, after talking with one another, the four former 
EPA administrators sitting in front of you found we were convinced by 
the overwhelming verdict of scientists that the earth was warming and 
that we humans were the only controllable contributor to this 
phenomenon. Given those facts we all signed an op ed piece that 
recommended that America get serious about reducing our contribution 
to changing the world’s climate rather than simply sitting back and 
accepting the avoidable consequences. 

If anything, new' reports in the last three months have made the 
need to act even more urgent. It is hard to believe that there is any 
question of that. 

• The IPCC report validates in the strongest terms the science of 
climate change and the projected impacts. 

• The National Climate Assessment documents impacts occurring 
here in this country right now. 

• And a report from the CNA Corporation highlights the national 
security and military readiness concerns due to climate change. 
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We have, as EPA administrators, served four Presidents over four 
decades. We have successfully wrestled with a variety of public health 
and environmental problems, all contentious, including severe 
automobile and industrial air pollution, widespread water pollution and 
the unacceptable effects of pesticides like DDT. 

We have made progress. We have cut automobile emissions, for 
example, by 95% and greatly improved air quality while the number of 
cars has doubled. The hole in the ozone layer and acid rain are under 
control. 

Inherent in all of these problems was uncertain science and 
powerful economic interests resisting controls. The same is true of 
climate change. In all of the cases cited the solutions to the problems 
did not result in the predicted economic and social calamity. Scientific 
uncertainty or the inevitable industry resistance does not mean that 
nothing should be done unless we are willing to suffer the consequences 
of inaction. 

We believe there is legitimate scientific debate over the pace and 
effects of climate change but no legitimate debate over the fact of the 
earth’s warming or over man’s contribution. The models of the world’s 
leading scientists predict rising seas, drought, foods, wildfires, and more 
severe and frequent storms. We are seeing impacts already. Since the 
ocean absorbs 25-30% of the carbon from stationaiy or mobile sources 
we thought the ocean was our friend. It was keeping significant amounts 
of carbon from the atmosphere. But our friend is paying a penalty. The 
carbon from the burning of fossil fuels is causing the acidity of the ocean 
to rise and is already threatening shellfish, coral reefs and other ocean 
species. The culprit is the same carbon that originated from fossil fuels 
that is contributing to planetars' warming. 


We also know that if America does not get serious about our 
responsibility to deal with this problem nothing much will happen in the 
rest of the world. Not taking action is a choice. It is a choice that means 
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we leave to chance the kind of future we want, and opt out of the 
solution to a problem that we are a big part of 

We like to speak of American exceptionalism. If we want to be 
truly exceptional then we should begin the difficult task of leading the 
world away from the unacceptable effects of our increasing appetites for 
fossil fuels before it is too late. 

This is an extremely complex problem whose solutions are not 
straightforward. We believe this is no excuse for complacency or not 
stepping up to our responsibility. 
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Responses from WiUhtjn- IJ Rtiekclshuiis 
to ({lies! ions Iroju l;,S. Senate C'oinraittee iu) Miivirojinieiit arui MnbJic Works 

Jiiiy 23, 20 14 


Senator Shehlon VVIiitchousc: 

1, J5ctbri! imiiiy ciivironmciita) rogiilalioiis aro aiipikal, diic c(uisiu|iieiicus and woist 

tear are usually pei'pctiiated. Il(nv did llic ivorst I'ears liikI assiim|)(ioiis of 

bad oiiU'diiii'S Ironi taiviromriental rcgidaliuus torn out in reality as the ndcs were 
appliiaf ill yiaii' own expcricnecV 


In nyy exiieriencc, when major regulations have Itecn proposed, tiiosc opposed to Ihcrn 
cite iiie liigii cosis of compliance, economic an<l social, should they be iiiiplcnienled. I he 
moliviitio!! in ernphasi/.c, and, perhaps to exaygerutc those costs, is iialtiral. 

II is idso iny experience thal whoii such rcgi:! ilioris become I'iiuil. al'lcr hearings iinci 
cxU'irave eoiimicnl. the motivation of tlioso aifecied locus on driving down ihc costs of 
ei'm|)li:jnce (liroiigh new technologies and of ;cr nieans. 

I etmiiot reea;l any situation in my tenures at niPA when predictions of ealastrophie costs 
as a result of a reguilalion ever malcriali/cd. 


Senator Jelf Sessions: 


1. Wtiat do you ttiinU should lie the role of midear pow er in Aiuo iea’s generating 
mix? 


Nuclear I’ower vvitli its improvement in safety and reduolton in costs should play an 
important role in aoveloping an American energy politiy for the fiitiire. 


Senator itavid Vitter: 


1. Aiiiiior iinii iNivironmcntal activist UiH MtlCibljcn has written thal “jyjoa can have 
a licaWhy i’nci industry or a heallhv planet, hut you can’t have both.” Do you 

vvilii i)iis slaleincnl? 
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No. This is not an either or situation. As we have seen from other resource and 
environmental challenges, there is great potential in new technology that will allow us 
responsibly to use such resources even as we move to a low-carbon economy. 
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2 . Mr. McKibbeii has also written that “one way to fight the power |of fossil fuel 

companies] is to stop using fossil fuel.” Do you think this is realistic for consumers, 
in light of the fact that, as the International Energy Agency noted, “Despite all the 
attention given to renewable energy, fossil fuels still produce about four-fifths of the 
energy consumed worldwide?” Moreover, by 2050, the lEA projects that, even with 
its most aggressive carbon reduction scenario, fossil fuels w ould still provide 45 
percent of global energy demand. Do you agree w ith this projection? More broadly, 
do you agree that, even as countries take steps to reduce carbon emissions, fossil 
fuels w ill continue to comprise a substantial portion of the global energy mix in the 
coming decades? 

I have not done any independent analysis of these projections by the International Energy 
.^gency. It is a highly regarded, independent institution whose research is relied upon by 
governments and others around the world. Fossil fuels will undoubtedly be in the mix of 
energy sources in the years ahead. Prudence suggests to me that we should rapidly 
reduce our reliance on fossil fuels so as to reduce the risks of climate change. 


3. Mr. McKibben has written that a “huge problem with increased reliance on cheap 
natural gas: it undercuts the transition to zero-carbon energy sources like solar and 
wind power, locking us into long-term reliance on fossil fuels.” Do you agree with 
this statement? Do you believe that “reliance on cheap natural gas” has been 
harmful or helpful to the U.S. economy, particularly for consumers and 
manufacturers? 

Clearly access to low'-cost natural gas has been helpful to the economy. Certainly the use 
of natural gas, from the perspective of climate change, is better than the use of coal or oil, 
absent any kind of carbon controls. The larger issue. Iiowcvcr, involves the absence of a 
national energy policy that sets a long-term agenda to reach a low-carbon economy to 
meet the challenges of a changing climalc. We. as a nation, would be far better off with 
such an energy policy, instead of the ad hoc approach we now take. 


4. Activist Naomi Klein wrote that “with the fossil-fuel industry, wrecking the planet is 
their business model. It’s wbat they do.” Do you agree with this statement? 

No. 

5. On November 3, 2013, climate .scientists Kerry Emanuel, Tom Wigley, .lames 
Hansen, and Ken Caldeira, in aii open letter to environmentalists, disputed the 
notion that world energy demand could be met with 100 percent renewables. 
Nuclear, they contend, must be part of the equation: “Renewables like wind and 
solar and biomass will certainly play roles in a future energy economy, but those 
energy sources cannot scale up fast enough to deliver cheap and reliable pov.'er at 
the scale the global economy requires. While it may be theoretically possible to 
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stabilize the climate without nuclear power, in the real world there is no credible 
path to climate stabilization that does not include a substantial role fur nuclear 
power.” Do you agree with the authors of this statement? 

I agree that in a future low-carbon economy, nuclear power will play an important role. 
This is especially true given the current absence of storage technology that would address 
concerns about renewable pow'er generation. I note, again, however, that the absence of 
any comprehensive national energy policy makes achieving our future energy goals more 
difficult and more expensive. 


6. According to Ted Nordhaus and Michael Schellenbcrger of the Breakthrough 
Institute, “Whatever their merits as innovation policy, Germany’s enormous solar 
investments have had little discernible impact on carbon emissions. Germany’s 
move away from baseload zero-carbon nuclear has resulted in higher coal 
consumption since 2009. In 2012, Germany’s carbon emissions rose 2 percent .” Do 
you agree with this statement? Do you believe the U.S. should deploy more nuclear 
instead of relying on renewables to provide bascioad power? 


1 think we should, going forward, push renewables very hard and include nuclear power 
in the mix. 

7. According to an analysis by the Economist magazine, renewable energy targets in 
Germany are popular, but their economic consequences are not. As the Economist 
explained, consumers “increasingly dislike” the “side-effects” of subsidizing 
renewable energy. “First, there is the rising cost of electricity. This is a 
consequence of a renewable-energy law passed in 2000 which guarantees not only 20 
years of fixed high prices for .solar and wind producers but also preferred access to 
the electricity grid. As a result. Bavarian roofs now gleam with solar panels and 
windmills dominate entire landscapes. Last year, the share of renewables in 
electricity production hit a record 23.4%.” 

The Economist explained further, “This subsidy is costly. The difference between 
the market price for electricity and the higher fixed price for renewables is passed 
on to the consumers, whose bills have been rising for years. An average household 
now pays an extra €260 (S355) a year to subsidise renewables: the total cost of 
renewable subsidies in 2013 was €16 billion. Costs arc also going up for companies, 
making them le.ss competitive than rivals from America, where energy prices are 
falling thanks to the fracking boom.” 

Do you believe that Germany’s renewable energy policies have delivered zero- 
carbon energy without harming consumers? Do you believe that states, as they 
attempt to meet EPA’s emissions targets under the proposed Clean Power Plan for 
existing power plants, can both deploy more renewable energy while doing so 
without raising the cost of electricity, or imposing higher costs to consumers? 
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We should examine all subsidies granted to energy production and use and determine 
which are moving us toward lower carbon in the most cost effective way possible. 

8. Do you think the D.S. drilling boom, spurred by the technological advance of 
hydraulic fracturing, coupled with horizontal drilling, has been positive or negative 
for the TJ.S. economy, particularly for consumers? 

In the short term the United States economy has definitely benefited from hydraulic 
fracturing and horizontal drilling. Developing a sound energy policy also entails looking 
at potential long-term costs of refusing to factor in the risks of climate alteration. A 
careful examination of climate risks will show significant potential environmental and 
national security costs as well as economic ones. 

9. Do you think EPA’s Clean Power Plan will have a meaningful effect on reducing 
global greenhouse gas concentrations by 2030? Please explain how the Clean Power 
Plan will prevent rising sea levels, droughts, wildfires, and severe weather. 

EPA’s Clean Power Plan will not .solve the problem of climate change. NO single step 
will. America must lead or the combination of effective and efficient steps by the world 
will not materialize 

10. Albert Einstein once famously stated that “the right to search for truth implies also 
a duty; one must not conceal any part of what one has recognized to be true.” Do 
you agree with this statement? 

1 do agree with the Einstein quote. My answers to questions i through ix would be the 
same as Mr. Reilly's as the sources 1 would rely on would be the same. Therefore I 
incorporate by reference Bill Reilly’s responses. 


11. As you are at least tangentially aware, fo.ssil resources provide the base molecules 
and products that we need to manufacture virtually everything we use in a modern 
society. In fact, coal combustion byproducts are what comprise, strengthen and 
make possible our roads and infrastructure. Chemicals derived from oil and 
natural gas production are what are refined and manufactured into virtually every 
product we use today, from computers to our homes, and are what make possible 
wind turbines (all components derived, manufactured or refined from fossil fuels) 
and solar panels (all components derived, manufactured or refined from fossil 
fuels). Accordingly, many claims about eliminating our use of fossil resources are 
wholly illusory. However, in order to provide a better understanding of some of 
your claims regarding our nation’s dependence on these resources, other than 
counting intermittent electricity generation as a product, please provide a 
comprehensive list of all the things that are a product or can be manufactured out of 
sunlight and wind (again, please exclude electricity). 
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The sun, through the process of photosynthesis (see answer to Q. 20), creates directly, 
and indirectly the food that sustains life on this planet. 

The wind, harnessed by early explorers, led to the discovery of much of the Western 
Hemisphere including America. In the absence of electricity, wind also provided the 
power to run machinery throughout the world. 

12. As EPA Administrator, you acted to ban DDT. Were you ever advised against 
taking action on banning DDT due to the science on DDT health effects? 

The decision was based on balancing the risks of the continued use of DDT against the 
benefits in the United States. I decided the risks outweighed the benefits - not all agreed. 
The reasons for this are spelled out in my decision. (Attachment I to this response.) 

13. Were you associated with any environmental organization at the time of your 
decision? 

No, and never while at EPA. 

14. Ill what year did you first start fundraising for the Environmental Defense Fund? 
And how much money in total would you estimate you’ve helped raise for EDF? 

I have never raised money for EDF. 

15. In 2006 the World Health Organization lifted the ban on DDT. The toll of the ill- 
advised ban following EPA’s lead was measured in human lives (millions dead- 
mostly pregnant women and children under the age of 5), illness (billions sickened) 
and poverty (more than $1 trillion dollars in lost GDP in sub-Saharan Africa alone). 
Do you have any regrets for your decision? 

My decision, under the terms of the statute I administrated, affected only the United 
States, where malaria was not an issue. Of course the Congress did not direct me to 
strike this balance for any other country and I did not. 

16. Did you disagree w ith the WHO’s decision on DDT? If so, please explain why and 
what science you use to support your disagreement. 

The WHO recommended the use of DDT in 2006 to control malarial mosquitos in those 
countries where malaria is a problem. As I have said many times, had I been so charged, 

I would have made the same decision. 

17. In your own estimates, how many people have died as a result of your banning of 
DDT? 

Where the decision applied (the U.S.) none have died to my knowledge. 
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18. Has the EPA ever made any other decisions on a chemical that resulted in more 
deaths than your banning of DDT? 

See answer to # 1 7. 

19. Arc you still affiliated with any environmental organization now? If so, which 
organizations? 

! am Chairman Fimeritiis of the World Resources Institute. 

20. Please explain the process of photosynthesis. 

New Oxford Dictionary defines photosynthesis as the following: 

The process by which green planis and some other organisms use sunlight 
to synthesize foods from carbon dioxide and water. 

21. How many parts per million (ppm) do humans inhale of C02 when they breathe? 
How many ppm do humans exhale when they breathe? 

I have no data on this question. 

22. Of all the “pollutants” regulated by the Clean Air Act and EPA, please provide a list 
of all those humans exhale at a greater rate than they inhale and at what rate in 
ppm are they exhaled? 

1 have no data on this question 

23. It has been claimed about you that “it was, of course, then-Environmental 
Protection Agency administrator William Ruckclshaus who actually banned DDT 
after ignoring an EPA administrative law judge’s ruling that there was no evidence 
indicating that DDT posed any sort of threat to human health or the environment. 
Ruckelshaus never attended any of the agency’s hearings on DDT. He didn’t read 
the hearing transcripts and refu.scd to explain his decision. 

None of this is surprising given that, in a May 22, 1971, speech before the Wisconsin 
Audubon Society, Ruckelshaus said that EPA procedures had been streamlined so 
that DDT could be banned. Ruckelshaus was also a member of- and wrote 
fundraising letter for - the EDF”. 

Please explain which if any of the above statements you disagree with and why. 

(See attachment I) In that decision, as stated, 1 specifically weighed the risks of the 
continued use of DDT against the benefits. That's what the statue directed me to do. The 
opinion speaks for itself on this subject. In writing the decision I made extensive use of 
the transcripts of the earlier hearing before the administrative law judge. I was, in effect. 
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under the statute, acting as an Appellate Judge. It would not have been appropriate for 
me to sit in while the ALJ was conducting his proceedings. 

1 sat through the entire two day argument appealed to me as Administrator - consistent 
with the procedure laid out in the statute. My decision was unanimously affirmed upon 
appeal to the D.C. Court of Appeals on December 13, 1973 as supported by “substantial 
evidence”. (See attachment II the Court of Appeals decision). 

I have never raised money for EDF or said “ERA procedures had been streamlined so that 
DDT could be banned.” 

24. Do you believe environmental activists groups should be held liable for false claims 
similarly to the way businesses are held accountable for false claims? 

Everyone, including members of Congress, should be held accountable for false claims. 
Whether this creates legal liability depends on the facts surrounding the claim. 

25. Please explain if you disagree with any of these statements and why: 

“Finally, there is the question of the World Health Organization itself. 

What’s the WHO been doing for all these years? There are no new facts on 
DDT - all the relevant science about DDT safety has been available since the 
1960s. Moreover, the WHO’s strategy of mosquito bednets and malaria 
vaccine development has been a dismal failure. While the death toll in 
malarial regions has mounted, the WHO has been distracted by such dubious 
issues as whether cell phones and French fries cau.se cancer. It’s a relief that 
the WHO has finally come to its senses, but on the other hand, the 
organization has done too little, too late. The ranks of the WHO’s leadership 
need to be purged of tho.se who place the agenda of environmental elitists 
over the basic survival of the world’s needy.” 

1 am not familiar with the operations of the WHO so 1 can’t help you on this question. 
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In The Matter Of Stevens Industries, Inc., Et Al. 

l.F. & R. Docket Nos. 63, et al. (Comolidatcd DDT Hearings) 

United States Environmental Protection Agency 
Environmental Appeals Bo^d 

1972 EPA App. LEXIS 2; I E.A.D. 9 

Jui^ 2, 1972 


PANEL: 

[*i] 

Before the Administrator, U.S. Environmental Protection Agency; Opinion by William D. Ruckclshaus 


OPINION OF THE ADMINISTRATOR 

This hearing represents the culmination of approximately three years of intensive administrative inquiry into the uses 
of DDT. Part I sets forth the background of these proceedings and Part II contains a discussion of the evidence and 
law and my factual conclusions. I am persuaded for reasons set forth in Part III of this opinion that the long-range 
risks of continued use of DDT for use on cotton and most other crops is unacceptable and outweighs any benefits. 
Cancellation for all uses of DDT for crop production and non-health puiposes is hereby reaffirmed and will become 
effective December 31, 1972, in accordance with Part V of this opinion and the accompanying order, except that 
certain uses, for green peppers, onions, and sweet potatoes in storage may continue on terms and conditions set forth 
in Part V of this opinion and the accompanying order. 

1 

A. BACKGROUND 

DDT is the familiar abbreviation for the chemical (1,1,1, trichlorophenyl ethane), which was for many years the most 
widely used chemical pesticide in this country. DDTs [*2] insecticidal properties were originally discovered, 
apparently by accident, in 1939, and during World War II it was used extensively for typhus control. Since 1945 DDT 
has been used for general control of mosquitos, boll weevil infestation in cotton-growing areas, and a variety of other 
uses. Peak use of DDT occurred at the end of the 1950's and present domestic use ofDDT in various formidations has 
been estimated at 6,000 tons per year, nl According to Admission 7 of the record, approximately 86% or 10,277,258 
pounds of domestically used DDT is applied to cotton cre^s. The same admission indicates that 603,053 pounds and 
937,901 pounds, or approximately 5 and 9% of the total formulated by twenty-seven of the petitioners in these 
hearings are used respectively on soybean and peanut crops. All other uses of the 11,966,196 pounds amount to 
158,833 of the total, or little over 1 percent. n2 

nl Admission 6 shows that domestic shipments ofDDT by its sole manufacturer, Montrose Chemical Company, 
totaled 8,827,900 pounds between January I and August 1, 1971. Total domestic sales in 1970 were 11,966,196, 
as stipulated in Admission No. 7. The Examiner found, apparently based on Admission 7, that domestic use in 
1970 "was just under 12 million pounds." Exam. Report at 92. 

Counsel for the Agency has called to our attention publication of the Department of Agriculture, The Pesticide 
Review of 1971, which estimates "a domestic disappearance" rate of 25,457 pounds for DDT in 1970. See p. 24. 
The motion to incorporate this publication is granted, as is the motion by registrants to supplement the record, 
see in&a. I do not believe, however, that the Pesticide Review figure can be accepted, on its face, without further 
explanation. Since the result I reach today would, if anjrthing, only be reenforced by the higher figure, I see no 
need to remand. [*3J 


n2 Some discrepancy in the figures exists since the figures given in breakdown of use categories total 
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1 1,977,065 pounds, sliglitly more than the total sold by die twenty-seven formulators who supplied figures. 

For the above uses it appears that DDT is sold in four different formulations: emulsifiable sprays; dust; wettable 
powder; and granular form. 

Public concern over the widespread use of pesticides was stirred by Rachel Carson’s book, Silent Spring, and a natural 
outgrowth was the investigation of this popular and widely-sprayed chemical. DDT, which for many years had been 
used with apparent safety, was, the critics alleged, a highly dangerous substance which killed beneficial insects, upset 
the natural ecological balance, and collected in the food ch^, thus posing a lizard to man, and other forms of 
advanced aquatic and avian life. In 1969 the United States Department of Agriculture commenced a review of the 
health and environmental hazards attendant to the use of DDT. 

Certain uses of DDT were canceled by the Department of Agriculture in 1 969 and informal review of remaining uses 
continued [*4] through 1970. n3 In early 1971 this Agency commenced formal administrative review of DDT 
registrations by the cancellation of all registrations for DDT products and uses pursuant to Section 4(c) of the Federal 
Insecticide, Fungicide and Rodenticide Act (FIFRA) 7 U.S.C. § 135 (1972). n4 

n3 PR Notice 69-17. Among the canceled uses were applications to trees for control of Dutch Elm disease, 
tobacco, home uses, and aquatic uses. 34 Fed. Reg. 1 8827 (1969). 

n4 In. Environmental Defense Fundv. Ruckekhaus, 439 F.2d 584 (D.C. Cir. 1971), the Court of Appeals held 
that cancellation proceedings should be commenced whenever a registration of a pesticide raises a "substantial 
question of safety" which warrants ilirther study. On January 15, 1971, all uses of DDT not canceled in 1969 
were canceled. PRNotice 71-1, And on March 18, 1971, notices of cancellation were issued for all registered 
uses of IDE, a DDT metabolite. PR Notice 71-5. 


[*5] 

B. STATEMENT OF THE CASE 

This hearing is the final stage of formal administrative review. n5 Thirty-one registrants have challenged fifteen of the 
canceled uses of DDT and its metabolite, TDE. n6 'ihese uses of DDT include applications to cotton fields to control 
the boll weevil and bollworm, applications to various vegetable crops, and a variety of lesser uses in public programs. 
The case for cancellation has been presented by counsel for the Pesticides Office of the Environmental Protection 
Agency and attorneys for the Environmental Defense Fund which is an intervener. Other parties include Eli Lilly & 
Co., which held a DDT registration for "topocide," a prescription drug, n7 H. P. Cannon & Son, a user of DDT, n8 
and representatives of the chemical manufacturing industry and various wildlife groups, n9 

n5 Under FIFRA a registrant is entitled to either a pubhc hearing or a scientific advisory committee or both to 
review his registration. Pending completion of that review, a registrant is allowed to continue shipment of his 
product. 

n6 Unless specified, discussion of DDT in this opinion applies to TDE. DDT has three major breakdown 
products, DDA, DDE, and DDD; separate registrations exist for TDE (DDE). [*6] 


n7 There has been some controversy over Eli Lilly’s status because it failed to appeal cancellation of its 
registration within 30 days as required by Section 4(c) of FIFFA . For the purposes of this case I believe they 
should be accorded status as parties. 

n8 There has been some question as to whether or not a "user" has standing to appeal a cancellation and thus 
seek reinstatement of a canceled use even though no registrant has stepped forward to appeal. The same 
reasoning employed by the court in Environmental Defense Fund v. Ruckelshaus, supra, and Environmental 
Defense Fund v. Hardin, 428 F.2d 1093 (D.C. Cir. 1970), which accords standing to "public interest” groups 
gives "users" a right to appeal a cancellation. 

n9 The groups are: National Agricultural Chemicals Association; National Audubon Society; 'Ihe Sierra Club; 
and West Michigan Environmental Action Council. As already noted, the Secretary of Agriculture, in addition 
to being a party-registrant by virtue of registrations held by its Plant Regulation Division, has appeared as an 
intervenor. 


r?] 

The testimony and exhibits cover in exhaustive fashion all aspects of DDTs chemical and toxicological properties. 
The evidence of record, however, is not so extensive concerning the benefits from using DDT, and most of it has been 
directed to the major use, which is on cotton crops. nlO 
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nl 0 The following uses are involved: for cotton; for milibuy use on clothing; for peppers and pimentos; for fresh 
market com; for peanuts; for cabbage, cauliflow«:, and brussel sprouts; for tomatoes; for lettuce; for potatoes; 
for sweet potatoes in storage (southern states only); for use in commercial greenhouses and nurseries; for beans 
(dry, lima, snap); for bat and rodent control; for enocrgency use for agriculture, health or quarantine purposes; 
and for onions and garlic; and for lice control. There has been considerable controversy as to what uses were at 
issue during the hearing. Admission No. 2 sets forth diose uses which the Department of Agriculture considers 
essential. Many of those uses have been canceled and no appeal was taken. The uses at issue in this hearing are 
only those noted in Admission 1 1 . 

[*B] 

The Pesticides Office and Environmental Defense Fund (EDF), in presenting their cases against continued registration 
for DDT, lean most heavily on evidence which, they contend, establishes: (1) that DDT and its metabolites are 
toxicants which persist in soil and the aquasphere; (2) that once unleashed, DDT is an uncontrollable chemical which 
can be transported by leaching, erosion, run-off and volatilization; (3) that DDT is not water-soluble and collects in fat 
tissue; (4) that organisms tend to collect and concentrate DDT; (5) that these qualities result in accumulations of DDT 
in wildlife and humans; that once stored or consumed, DDT can be toxic to both animals and huimns, and in the case 
of fish and wildlife inhibit regeneration of species; and (7) that the benefits aceming from DDT usage are marginal, 
given the availability of alternative insecticides and pest management programs, and also the fact that crops produced 
with DDT are in an^le supply. The testimony and exhibits include numerous reports of expert scientists who have 
described observed effects of DDT in file environment and the laboratory. 

Group Petitioners and the United States Department of Agriculture (USDA) [*9] seek to discredit the Agency’s case 
by citing the record of safety DDT has compiled throughout the years, and point to (he negative findings of 
epidemiological and human feeding studies carried out over the years on industrial workers and volunteers exposed to 
concentrated levels of DDT far in excess of that to which the average individual is exposed. Proponents of continued 
registration have also inixoduced expert testimony to the effect that DDTs chronic toxicity to man or animals has not 
been established by adequate proof. The registrants have attacked the assumption that laboratory data, as to effects of 
exaggerated doses of DDT, can provide a meaningful basis for extrapolating effects on man or the environment. In the 
alternative, Group Petitioners contend that whatever harm to the environment might be attributed to DDT, it results 
from misuse and overdosing that occurred in years past. Lastly, Group Petitioners and USDA have attempted to prove 
that DDT is effective and that its use is more desirable than the organophosphates which are more acutely toxic and 
costly than DDT. 

On April 25, the Hearing Examiner issued an opinion with proposed findings, conclusions and orders [*10] 
recommending tiiat all "essential" uses of DDT be retained and that cancellation be lifted, nl 1 The Examiner’s report 
which has findings, conclusions and an opinion, is attached as an appendix. Ihe Examiner apparently accepted in his 
report the Agency's proof that DDT is a hazard to aquatic and terrestrial wildlife and substitutes exist. He found, as a 
"matter of fact," DDT can have adverse effects on beneficial animals; that it is transferred through the food chain; that 
DDT is fat soluble. He concluded, however, as a "matter of law," that DDT is neither a carcinogen nor teratogen, that 
the particular uses at issue do not adversely affect wildlife, that DDT use has rapidly declined. Examiner's Rept. p. 93, 

nl 1 There is some confusion as to what the term "essential" means. By Admission number 2 the parties 
stipulated that certain uses were "essential” in the view of USDA. No stipulation exists that these uses are, in 
feet, essential in that no alternatives exist or that a shortage of a crop would result without DDT. 

Pll] 

The Pesticides Office of this Agency and intervenor Environmental Defense Fund (EDF) filed exceptions to the 
Examiner's report, nl2 challenging his application of the burden of proof to this case, his findings of fact, conclusions 
of law, and numerous evidentiary rulings. Exception was also taken to the Examiner's application of the so-called 
"risk and benefit" standard of FlffRA. 

nl2 Exceptions have also been received in Docket 106, In Re Wallerstein. Stark Bros. Nurseries held a 
registration for use of DDT on nursery plants. TTie Examiner recommended cancellation on the grounds that this 
was not an "essential" use according to USDA. 

On May 2, 1972, the Judicial Officer propounded by order, at my direction, a series of questions for briefing and 
discussion at oral argument, and oral argument was held on May 16. That argument was transcribed and is part of this 
record. Group Petitioners, USDA, Eli Lilly and H.P. Cannon & Sons have also responded to the briefs on exceptions. 

n 
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A. APPLICABLE LAW 

The [*12J basic FIG scheme has been outlined in court opinions and Agency decisions (see EDF v. EPA, D.C. Cir. 
Slip. Op. 71-1365, F.2d ,May 5, 1972) (Opinion of Judge I^venthal); £'/ec. PasteCo. v.EPA, 7th Cir. 

Slip Op. No. 71-1112, F.2d , May 11, 1972; Continental Chemiste Co. v, EPA, 7th Cir. Slip Op. No. 71-1828, 

F2d , May 1 1, 1972; EDF v. Ruckelshaus (Opinion of Judge Bazclon), supra; Statement of Reasons concerning the 
Registration of Products Containing DDT, 2,4,5-T, and Aldrin/Dieldrin, March 1 8, 1972; In re Hari-Kan Lindane 
Pellets, et at. I.F.&R. No. 6 (1971). While there is no need to trace in detail once again the statutory scheme, a brief 
summary pa’ovides a useful prism for filtering the evidence. 

\,FIFRA 

The Federal Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. § 135 (1972), establishes a strict standard for the 
registration of pesticides. Any "economic poison" which cannot be used without injury to "man or other vertebrate 
animals, vegetation, and useful invertebrate animals" is "misbranded", nl3 and is therefore subject to cancellation. 
[*13] n]4 

nl3 Sections 2(z) (2)(c), (d) and (g), respectively provide; 

The term 'misbranded' shall apply- 

(a) to any economic poison 


(c) if the labeling accon^anying it does not contain directions for use which are necessary and if 
con^lied with adequate for the protection of the public; 

(d) if the label does not contain a warning or caution statement which may be necessary and if 
complied with adequate to prevent injury to living man and other vertebrate animals, vegetation, 
and useful invertebrate animals; 

* * « 

(g) if in the case of an insecticide, nematocide, fungicide, or herbicide when used as directed or in 
accordance with commonly recognized practice it shall be injurious to living man or other 
vertebrate animals, or vegetation, except weeds, to which it is applied, or to the person applying 
such economic poison; 

nl4 Section 4 permits the Administrator to cancel a registration "if it appears that 'the article and its labeling * * 
* do not comply with [the Act]'." Since the Act prohibits distribution of a "misbranded" pesticide, Section 
3(a)(5), the registration for a "misbranded" product may be canceled. 

[*14] 

While the language of the statute, taken literally, requires only a finding of injury to non-target species, the inquiry 
cannot, however, end with a simplistic application of this plain statutory language. Both judicial and administrative 
precedent recognize that Congress intended the application of a balancing test, &at would measure the risks of using a 
particular chemical against its benefits. nl5 If a product is "misbranded" within the meaning of the Act, te., if it bears 
a label for use that does not meet the criteria of Section 2, it may no longer be shipped in interstate commerce and 
stocks in hand in the original package may be seized. 7 U.S.C. § 135(g) (1972). 

nl5 See EDF V. EPA (Opinion of Judge Levaithal), supra; EDFv. IRuckelshaus (Opinion of Judge Bazelon), 
supra, DDT Statement of Reasons, supra; see also Statement of Reasons Underlying Suspension and 
Cancellation of Products Containing Mercury, 37 Fed. Reg. 6419 (1972). 

[*15] 

2. RISKS AND BENEFITS 

It follows from the statutory scheme and this Agency’s decisions that evidence of each alleged risk must be reviewed 
and a conclusion reached as to whether or not, and in what degree, such risk is Incident to the directed use of a 
particular product. The task, however, is complicated in flie case of a "persistent" pesticide by its possible chronic 
effects. The degree of persistence, extent of overall usage and mobility all bear on the amplitude or indeed the 
existence of the risk curve. nl6 I believe, however, it is useful to isolate the alleged risks and evaluate each on the 
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assumption diat they are unaffected by overall levels of use, aiKi ctefer to Part IV the discussion of the significance of 
the relationship between risk and overall use. 

nl6 Other factors bearing on risk may include the geographical location of application, 5ee, e.g.. Statement of 
Reasons Underlying Registrations for Strychnine, 1080, and Sodium Cyanide, 37 Fed. Reg. 5718 (1972), 
although this may not be as significant where the chemical is highly volatile as is the case with DDT. See also 
Statement of Reasons Underlying the Cancellation of Mirex, Determination and Order of the Administrator at 7, 
32 Fed. Reg. 106 (June 1, 1972). 

ri6] 

m 

A. ANAL YSIS OF EVIDENCE 
1. RISKS 

a. Health Effects and Environmental Properties. There is no dispute on this record that DDT is a non-specific 
chemical that kills both target and non-target species in the immediate area of application. Few chemicals, however, 
are so selective that they can be used without causing some injury to "non-target" species. We must therefore proceed 
to the evidence bearing on other "risks" and the "benefits" from using DDT. 

I am convinced by a preponderance of the evidence that, once used DDT is an uncontrollable, durable chemical that 
persists in the aquatic and terrestrial environments. Given its insolubility in water and its propensity to be stored in 
tissues, it collects in the food chain and is passed up to higher forms of aquatic and terrestrial life. There is ample 
evidence to show that under certain conditions DDT or its metabolites can persist in soil for many years, nl 7 Aat it 
will volatilize or move along with eroding soil. nl8 While the degree of transportability is unknown, evidence of 
record shows that it is occasionally foimd in remote areas or in ocean species, such as whales, far from any known 
area of application. [*17] 

nl7 Method of application and type of soil and climate can affect persistence in soil and likewise run-off into 
aquatic areas. 

nl 8 Registrants have made much of the fact that aquatic contamination and the spread of DDT have resulted 
from drift during aerial application. While the Examiner’s Report dwells at some length on improved methods of 
application, it recognizes run-off as a significant source of aquatic contamination, even with improved aerial 
spraying techniques. 

Persistence and biomagnification in the food chain arc, of themselves, a cause for concern, given the unknown and 
possibly forever undeterminable long-range effects of DDT in man, and the environment. nl9 Laboratory tests have, 
however, produced tumorigenic effects on mice when DDT was fed to them at high levels. n20 Most of the cancer 
research experts who testified at this hearing indicated that it was their opinion that the tumorigenic results of tests 
thus far conducted are an indicator of carcinogenity and that DDT should be considered a [*18] potential carcinogen. 
n21 


nl 9 It is particularly difficult to anticipate the long-range effects of exposure to a low dose of a chemical. It may 
take many years before adverse effects would take place. Diseases like cancer have an extended latency period. 
Mutageijiic effects will be apparent only in future generations. Lastly, it may be inpossible to relate observed 
pathology in man to a particular chemical because of the inability to isolate control groups which are not 
exposed in the same degree as the rest of the population. 

n20 Tumorigenic effects have been noted in a number of laboratory experiments. The most positive results were 
developed by the Bionetics Study and the Lyons and Milan tests. The Bionetics Study of the National Cancer 
Institute fed 120 conpouncte to two strains of mice. DDT was one of 1 1 compounds to produce an elevated 
incidence of tumors. The Lyons and Milan Studies of the International Agency for Research of the World Health 
Organization is a multigenerational study (still in progress) of 6,000 mice of in and outbred strains. Increased 
hepatomas were noted in male and female mice fed DDT at 250 ppm. Metastasis to the lungs or kidneys has 
been recorded in five instances. [*19] 


n21 Witnesses testifying to the positive correlation between tumorigens and carcinogens were Dr. Umberto 
Saffiotti, Associate Scientific Director for Carcinogenesis, Etiology Area, National Cancer Institute; Dr. Marvin 
Schneiderman, Associate Chief, Biometry Branch and Associated Director for Demography, National Cancer 
Institute; Dr. Samuel Epstein, Senior Research Associate in Radiology, Children’s Cancer Research Foundation, 
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Group Petitioners argue that the testimony is in conflict and festen on to die testimony of the Surgeon General and 
that of Drs. Loomis and Butler. The Surgeon General's Statement was, however, cautious and, by no means, carries 
the bxirden that the Group Petitioners seek to place on it In very general terms the Surgeon General stated: "We have 
no information on which to indict DDT either as a tunwrigen or as a carcinogen for man and on the basis now 
available, I cannot conclude DDT represents an imminent tealUi hazard." (Tr. 1350.) This testimony, however, does 
not bear on the long-term effects of DDT, nor did the Surgeon General express a view on [*20] what uses, apart from 
health uses, would justify continued use of DDT. Indeed, the entire thmst of the Surgeon General's testimony was 
only that use for immediate health needs outweighs the possible long-range effects of DDT on human health. Group 
Petitioners' other witnesses, Drs. Loomis and Butler, wMe men of stature in their fields— toxicology and 
pathology—and knowledgeable about cancer treatment and diagnosis, are not specialists in cancer research as is Dr. 
Saffiotti. Indeed, Dr. Butler disclaimed such expertise. 

Group Petitioners also take refuge under a broad canopy of data-human feeding studies and epidemiological 
studies-and support it with the increasingly familiar argument that exposure to any substance in sufficient quantities 
may cause cancer. 

None of the feeding studies carried out with DDT have been designed adequately to detect carcinogenicity; and given, 
the latency period of cancer, these studies would have to be carried out for a much longer period. Statistical 
population sanples for epidemiological stedies arc also virtually irt^ossiblc given the latency period for cancer and 
the long-term exposure of the general population. Since there is no sharp distinction ['*21] between population groups 
exposed to low doses and higher doses of DDT, adequate control groups cannot be established. The "eveiything is 
cancerous argument" falls because it ignores the fact that not all chemicals fed to animals in equally concentrated 
doses have produced the same tumorigenic results. 

b. Environmental Effects. The case against DDT mvolves more, however, than a long-range hazard to man’s health. 
The evidence presented by the Agency's Pesticides Office and the intervenors, EDF, compellingly demonstrates the 
adverse impact of DDT on fish and birdlife. Several witnesses testified to first-hand observed effects of DDT on fish 
and birdlife, reporting lethal or sub-acute effects on aquatic and avian life exposed in DDT-treated areas. Laboratory 
evidence is also impressively abundant to show the acute and chronic effects of DDT on avian animal species and 
suggest that DDT impairs their reproductive capabilities. n22 

n22 See the testimony of Drs. Tarzweli, Nicholson, Philip Butler, Duke, Burdick, Dimond, Risebrough, Hickey, 
and Cade. 

While the Examiner erroneously excluded testimony as to economic losses caused by DDT's contamination of 
the aquatic environment-losses to commercial fishermen caused by inability to market contaminated fish- this 
risk is significant, even if it could not be could not be economically quantified. Not all risks can be iranslated 
into dollars and cents, nor can all benefits be assessed in cash terms. 


[*22] 

The Petitioner-registrants' assertion tihat there is no evidence of declining aquatic or avian populations, even if actually 
true, is an attempt at confession and avoidance. It does not refute the basic proposition that DDT causes damage to 
wildlife species. Group Petitioners' argument that DDT is only one toxic substance in a polluted environment, and 
thus, whatever its laboratory effects, it cannot be shown to be the causative agent of damage in nature, does not 
redeem DDT, but only underscores the magnitude of effort that will be necessary for cleaning up the environment. 
Were we forced to isolate in nature, rather than in the laboratory, the effects of various toxic substances, it would be 
difficult if not impossible to make a judgment as to the chronic effects of any chemical. As our DDT Statement of 
March, 1971, has noted: "Development of adequate testing protocols and facilities is a priority undertaking. But in the 
short term, extrapolation from small-scale laboratory analyses must err on the side of safety." See DDT Statement of 
Reasons, at 11 . 

Finally, I am persuaded that a preponderance of the evidence shows that DDE causes thinning of eggshells in certain 
bird species. [*23] The evidence presented included both laboratory data and observational data. Thus, results of 
feeding experiments were introduced to show that birds in the laboratory, when fed DDT, produced abnoimally thin 
eggshells. In addition, researchers have also correlated thinning of shells by comparing the thickness of eggs found in 
nature with that of eggs taken from museums. The museum eggs show little thinning, whereas eggs taken from the 
wild after DDT use had become extensive reveal reduced thickness. 

Group Petitioners and USDA argue that the laboratory feeding studies, conducted with exaggerated doses of DDE and 
under stress conditions, provide no basis for extrapolating to nature. They suggest that the study results are 
contradictory and place particular emphasis on documents which were not part of the original record and the 
inconsistencies in Dr. Heath's testimony as brought out during cross-examination. Group Petitioners also contend that 
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the observed phenomenon of eggshell thinning and DDE r^idue data are tied by a statistical thread too slender to 
connect the two in any meaningful way. 

Viewing the evidence as a total picUure, a preponderance st^ports the conclusion that DDE [*24] does cause eggshell 
thinning. Whether or not the laboratory data above would sustain this conclusion is beside the point. For here there is 
laboratory data and observational data, and in addition, a scientific hypothesis, which might explain the phenomenon. 
n23 


n23 The chief witness introduced to rebut Drs. Risebrough, Hickey and Cade was a graduate student with 
limited training in statistical analysis. In view of dte credentials ofEDF's witnesses-Dr. Hickey, Professor of 
Wildlife Ecology at College of Agriculture, University of Wisconsin; Dr. Rosebrough, Associate Ecologist, 
University of California at Berkeley; and Dr. Cade, Professor of Zoology at Cornell and Research Director of 
Cornell Ornithology Laboratory--! cannot credit fids atten^t at rebuttal. 

The Hearing Examiner apparently resolved file conflict in the evidence by concluding that "there was no 
evidence that DDT was Ae only factor in a decline of bird populations * * *" and that no evidence "focused its 
direct thmst on damage to birds by the uses of DDT that are permitted under file registrations in question." 
Examiner's Report, 70-7 1 . In view of DDTs persistence and mobility, evidence as to the causal effect of these 
uses was not required. 

At argument and by motion Group Petitioners have offered additional evidence, some of which bears on the 
issue of eggshell thinning. I have granted that motion and considered all that data. 

[♦25] 

B. Benefits 
1. Cotton 

I am convinced by the evidence that continued use of DDT is not necessary to insure an adequate supply of cotton at a 
reasonable cost. Only 38% of cotton-producing acreage is treated with DDT, although the approximately 10,277,258 
pounds used in cotton production is a substantial volume of DDT and accounts for most of its use. The record contains 
testimony by witnesses called by registrants and USDA attesting to the efficacy of organophosphate chemicals as 
substitutes for DDT and, long-range, the viability of pest management methods, such as the diapause program. At 
present most areas that use DDT combine it with an organophosphate and toxaphene that use DDT combine it with an 
organophosphate and toxaphene in a 4-2-1 mixture (4 lbs. toxaphene, 2 DDT, 1 methyl parathion). Some areas, 
however, according to the testimony, which normally use DDT occasionally apply concentrated methyl parathion in a 
4-lb. mixture, 

'Fhere is evidence that organophosphates would not raise costs to the farmer and might, indeed, be cheaper. Any 
suggestion fiiat the organophosphates are not economically viable cannot be maintained in face of the undisputed 
evidence that [♦26] cotton continues to be tenable crop in Arkansas and Texas where DDT use has declined. ii24 
There is also testimony in the record to the effect that methyl parathion costs less per application than the 
DDT-toxaphene formula. Nor are the testimony and exhibits Aat show cotton insects develop resistance to 
organophosphate chemicals to the point. The very same exhibits make clear that DDT is also subject to resistance. n25 

n24 The parties have referred neither in briefs nor argument to testimony or exhibits describing in detail the 
economics of cotton production or substitutes. There is general testimony that cotton producers receive a per 
bushel subsidy and that this subsidy is the difference between profit and break-even. It is not clear whether or 
not breakeven includes a return to the farm owner in terms of salary or return on his investment. While some 
evidence suggests that organophosphates are more costly, because of higher price and the need for repeated 
applications in concentrated quantities, there is little to suggest that the possible increased variable cost from use 
of organophosphates would be a disincentive to producers. Inde«l, with subsidies it is not clear what rate of 
return a cotton producer receives for invested capital. There was a reference made to an unidentified study 
showing that the cost of using substitutes would involve $ 1 5 million. This figure alone has no meaning. While 
later testimony suggests that elimination of DDT would increase variable costs per acre by 5%, this, too, is of 
limited significance since the record does not relate it to the support program and the study looked at only a 
limited area. [*27] 


n25 I cannot accept the suggestion that we should continue to use DDT until it is good to the very last drop. 
Whatever the long-term efficacy of the organophosphates the fact remains that they generally work. While the 
fact of insect resistance is important and underscores the need for retaining a variety of chemicals or methods to 
manage the same pest problem, this fact does not justify an avoidable use of a harmful chemical. 
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Group Petitioners and USDA, while not disputing die lesser peraistciKe of organophosphates, have stressed their 
demonstrated acute toxicity. While they are toxic to beneficial soil msects and non-target species^ particularly birds 
alighting on treated fields, diese organophosphates break down more readily than DDT. They apparently are not 
transported in their toxic state to remote areas, unlike DDT which has been found far from treated areas, and 
consequently do not pose the same magnitude of risk to the aquasphere. Both testimony and exhibits also demonstrate 
that organophosphates are less acutely toxic to aquatic life, although different compounds have different toxicities. 
[*28] llie effect of organophosphates on non-target terrestrial life can, unlike the effects of DDT, also be minimized 
by prudent use. Application in known nesting areas for rare or extinct birds can be avoided. 

2. Other Crop and Produce Uses 

The testimony of record, while sparse, shows that registered alternatives, primarily organophosphates, exist for all 
other crop and ornamental uses of DDT, except for storage use on sweet potatoes to control weevils, on heavy com 
borer infestations of green peppers, arid perhaps onions. n26 

n26 Toxaphene and diazinon are registered for control of cutworms but it is not clear from the record as to 
whether or not these chemicals are registered or effective to control cutworm infestations on onions. While none 
of the parties have pointed to helpful evidence in connection with use for controlling cutworms on onions and 
weevils on stored sweet potatoes, I have taken judicial notice of the non-existence of registered alternatives. 

3. Non-Crop Uses 

In addition to the registrations [*29] for use on crops and in nurseries, several registrations for non-crop uses are also 
in issue. Admission 1 1 lists "public health pests-bats and rodents," "Agricultural, Health and Quarantine Treatments 
in Emergencies as Recommended by and Under Direction of Slate-federal Officials" and "fabric treatment" by the 
military. 

The record is not, unfortunately, well developed as to the scope or method of application for these uses nor as to the 
overall volume applied for these purposes, ''^hile use for bat and mice control is characterized in Admission 1 1 as a 
"public health use," application for these purposes is not supervised by public health officials. The briefs suggest that 
use for control of bats and mice is a proprietary use by the military, even though a private pest control operator 
testified that use for bats was considered essential by private operators. n27 With respect to "Agricultural and 
Quarantine" uses it is difficult to determine to what extent applications are for health purposes or for nuisance 
prevention. 

n27 The only evidence as to the amount of DDT used for these purposes was given by Col. Fowler, who said 
tiie-total used by the military for bat and mouse control is approximately 800-900 pounds. 

[*30] 

With respect to all of these uses, both for public health programs and proprietary use, alternatives do exist. The Public 
Health Service testified that DDT is no longer the chemical of choice for controlling disease vectors. As for mice, 
warfarin is used effectively, and fiimigation and nonchemical meaas are available for use on bats. Colonel Fowler 
testified that the military has not used DDT in this country for two years for mothproofing purposes and stated that he 
was aware of alternatives. 


C. Weight To Be Accorded the Examiner’s Opinion 

In reaching the factual conclusions set forth in the preceding sections, I have been mindful of Group Petitioners' 
argument, stressed in their briefs and at oral argument, that the Hearing Examiner's findings deserve particular 
deference in view of his opportunity to resolve contradictions in testimony based on demeanor evidence. 

Nowhere does the Examiner state that his conclusions were based on credibility choices. n28 Whatever extra weight, 
then, that might be due findings based expressly on a credibility judgment is not appropriate in the case before me. 

See, e.g., NLRB v. Dinion Coil Co., 201 F.2d 484 (2dCir. 1952) [*31] where the Examiner's report set forth his 
assessment of the witnesses' credibility. n29 

n28 During oral argument counsel admitted that the Examiner’s report did not purport to make findings based on 
credibility of witnesses, nor could he point to findings which might be explained in light of a credibility contest. 
(Transcript of Argument, p. 9698.) The basic questions of fact in this case, the hazard to man and the 
environment, were cast and resolved by the Examiner as "conclusions of law." 
n29 The precedents, moreover, make clear that the Agency is free to make its own findings and that the 
Examiner's findings and report only comprise part of the record which a court will then evaluate. FCC v. 
Allentown Broadcasting Corp., 349 U.S. 358 (1955); Universal Camara Corp. v. NLRB, 340 U.S. 474 (1951). 
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Even where an Examiner's findings are based on credibility, the Agency may reach a contrary conclusion. See 
FCC V. Allentown Broadcasting Corp., supra. 

[*32] 

IV 

The application of the risk-benefit test to the facts of record is, by no means, single. We have noted in our Statement 
of March 18, 1971, that the variables are numeroiK. It should also be borne in mind that the variables are not static in 
point of time. As build-up of a chemical occurs or is detected in the environment, risk increases. Indeed, it may be that 
the same tendency of a chemical to persist or build up in the food chain is present but not known about substitute 
chemicals. It may also be that circumspect application of a chemical in limited quantities for those uses most 
necessary changes the benefit-risk coefficients so as to tilt the scales differently than when we weigh aggregate use for 
all purpo.ses against aggregate benefits. See generally EDF v. EPA (Opinion of Judge Leventhal), supra. 

A. Burden of Proof 

The crux of a cancellation proceeding is the safety of the product when used as directed or in accordance with 
"commonly recognized practice." Steams Phosphorus Paste Co. v. EPA, supra. This, singly stated, means that this 
Agency has the burden of going forward to establish those risks which it believes to require cancellation. [*33j n30 
In addition, an affirmative aspect of the Agency's case should be the availability of preferable substitute means of 
controlling the peste that are controlled by the canceled chemical where the Agency is relying on this fact to establish 
that risks outweigh benefits. n31 Evidence showing the availability of a registered chemical or ofiiCT means of control 
which this Agency’s Pesticides Office is prepared to recommend as a substitute at that point in time, coupled with the 
Agency's proof on risk, makes out an affirmative case. n32 

n30 Theiegislative history of FIFRA, judicial decisions and Agency pronovinceraents all state that the "burden 
of proof ' remains on the registrant to demonstrate that his product satisfies the requirements for registration 
under the Act. See S. Rept. No. 573 at 5 (88th Cong., 1st Sess. 1963); H. Kept. No. 1 125 at 4 (88th Cong,, 1st 
Sess. 1963); EDF v. EPA, supra: EDF v. Ruckelshaus, supra; Statement of Reasons, March 18, 1971. There 
has, unfortunately, been a great deal of misunderstanding concerning these statements. Simply stated, the burden 
of proof referred to by the legislative history is the burden of persuasion which requires a party to establish the 
existence of primary facts. It should not be confused with the burden of going forward which is generally a rule 
to establish order for the presentation of evidence. The burden of going forward may, however, have 
substantive consequences. \S^ere a party which has die burden of going forward fails to satisfy that burden, the 
facts will be decided against him, even though the other party may have been responsible for the burden of 
persuasion. 

While in most legal proceedings the party which has the burden of going forward bears the burden of 
persuasion, this is not necessarily the case. On some issues, like contributory negligence in some jurisdictions, it 
may be that once one party has introduced evidence to put the issue in the case, the other party bears the burden 
of persuasion on that point. In a FIFRA cancellation hearing the proponent of cancellation bears the burden of 
going forward, but does not bear the burden of persuasion. [*34] 


n3 i While a mere showing of a high degree of risk would make out a prima facie case for cancellation, where 
the Agency is relying on the existence of an alternative rather than simply a showing of risk, it should, as here, 
present its own witnesses. 

n32 This hearing was conducted under rules which have since been amended. {See 37 Fed. Reg. 9476 (May 1 1 , 
1972)). Under the Agency’s former rules registrants proceeded first at tlie hearing. This order of presentation, 
which is now changed, was not prejudicial in this case. The Agency more than discharged its burden to put on a 
prima facie case. Registrants had an ample opportunity for rebuttal. At worst this inverted presentation 
unnecessarily protracted the hearing. 

The burden of rebuttal then falls on registrants or users. They may either seek to negate the proof on risls either by 
rebutting the basic scientific data or by showing fliat a particular use is so limited as not to engender the risks fi-om 
widespread use of the chemical. They can also seek to cstoblish aggregate benefits. Where, as here, the existence 
[*35 j of alternatives bears on the benefit of the chemical under review they may choose to show non-viability of 
alternatives, either for general substitution or in a particular geographical region. n33 They may also seek to show the 
non- desirability (or risks) of the alternative if they disagree wdth the staff judgment of this Agency. 


n33 Where there is a generally viable substitute, wdtich will insure an an adequate crop supply, the non- viability 
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of the alternative in a particular area will bear on the advi^bility of a transition period. See Part IV, infra. 


B. Application of Risk-Benefit to Crop Uses of DDT 

The Agency and EDF have established that DDT is toxic to nontarget insects and animals, persistent, mobile and 
transferable and that it builds up in the food chain. No label directions for use can corrq^letely prevent these hazards. 
In short, they have established at the very least the risk of the unknown. That risk is con^jounded where, as is the case 
with DDT, man and animals tend to accumulate and store [*36] the chemical. n34 These facts alone constitute risks 
tlmt are unjustified where apparently safer alternatives exist to achieve the same benefit. Where, however, there is a 
demonstrated laboratory relationship between the chemical and toxic effects in man or animals, this risk is, generally 
speaking, rendered even more unacceptable, if alternatives exist. In the case before us the risk to human health from 
using DDT cannot be discounted. While these risks might be acceptable were we forced to use DDT, they are not so 
trivial that we can be indifferent to assuming them unnecessarily. 

n34 In enacting the present law one of the greatest concerns expressed to Congress was the risk of the unknown. 
See Statement of Congressman Dingell. Hearings Before the Subcommittee on Departmental Oversight and 
Consumer Relations of the House Committee on Agriculture, at 39 (88th Cong., 1st Sess. 1963). 

The evidence of record showing storage in man and magnification in the food chain is a warning to the prudent that 
man may be exposing [*37] himself to a substance that may ultimately have a serious effect on his health. 

As Judge Leventhal recently pointed out, cancer is a "sensitive and fright-laden" matter and noted earlier in his 
opinion that carcinogenic effects are "generally cumulative and irreversible when discovered." EDF v. EPA, Slip Op, 
at 12 and 16. The possibility that DDT is a carcinogen is at present remote and unquantiflable; but if it is not a siren to 
panic, it is a semaphore which suggests that an identifiable public benefit is required to justify continued use of DDT. 
Where one chemical tests tumorignic in a laboratory and one does not, and both accomplish the same task, the latter is 
to be preferred, absent some extenuating circumstances. 

The risks to the environment from continued use of DDT in massive quantities are more clearly established. There is 
no doubt that DDT run-off can cause contamination of waters and given its propensity to volatilize and disperse 
during application, there is no assurance that curtailed usage on the order of 12,000,000 pounds per year will not 
continue to affect widespread areas beyond the location of application. The Agency staff established, as well, the 
[*38j existence of acceptable substitutes for all crop uses of DDT except on onions and sweet potatoes in storage and 
green peppers. 

Registrants atterrqjted but failed to surmount the evidence of established risks and the existence of substitutes by 
arguing that the buiid-up of DDT in the environment and its migration to remote areas has resulted from past uses and 
misuses. There is, however, no persuasive evidence of record to show that the aggregate volume of use of DDT for all 
uses in question, given the method of application, will not result in continuing dispersal and build-up in the 
environment and thus add to or maintain the stress on the environment resulting from past use. The Department of 
Agriculture has, for its part, en^hasized DDTs low acute toxicity in comparison to that of alternative chemicals and 
thus tried to make the risk and benefit equation balance out favorably for the continued use of DDT. While the acute 
toxicity of methyl parathion must, in the short run, be taken into account, see infra, it does not justify continued use of 
DDT on a long-tenn basis. Where a chemical can be safely used if label directions are followed, a producer cannot 
avoid the risk of his [*39] own negligence by exposing third-parties and the environment to a long-term hazard. 
Accordingly, all crop uses of DDT are hereby canceled except for application to onions for control of cutworm, 
weevils on stored sweet potatoes, and sweet j^eppers. Shipments of DDT labeled for those uses may continue on terms 
set forth in Part V-A. We defer to Part V-B, infra, consideration of the proper timing of cancellation of other uses in 
light of the short-run dangers of switching to the use of organophosphates without providing training. n35 

n35 Registrants adduced considerable testimony on the effects of organophosphates on non-target species. 

Sevin, it appears, is highly toxic to bees and most witnesses agreed that the organophosphates were toxic to non- 
target animals, usually birds and imect life, present when a field is sprayed. The present evidence demonstrates, 
however, that these organophosphate cornfwunds are less "persistent," and thus do not leach or erode into waters 
or collect in the human food chain. While it may be that in time the familiar phrase "familiarity breeds 
contempt" will apply, as we learn more about these confounds, they appear not to present a long-range hazard 
to man or aquatic areas. Where registrants have scored, is by demonstrating the acute toxicity of methyl 
parathion which is the primary alternative chemical for many of the crop uses in question, 'fhat fact does not, 
however, alter the long-term balance between the risks and benefits, in view of the non-persistence of the 
organophosphates. 
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[* 40 ] 

C. APPLICA TION OF RISK-BENEFIT TO NON-CROP USES 

There remains the question of the disposition on the registered health and government uses and other non-crop uses of 
DDT. It should be emphasized dmt these hearings have never involved die use of DDT by other nations in their health 
control programs. As we said in our DDT Statement of March, 1971, "this Agency will not presume to regulate the 
felt necessities of oth6r countries." Statement, at 8. Indeed, the FIFRA does not apply to exports. Section 7, 7 U.S.C. § 
135 (1972). 

Given the alternatives for mothproofing and control of bats and mice— proprietary governmental uses of DDT— I am 
pereuaded that the benefits are even more de minimis than d» risks. On the other hand, public health and quarantine 
programs fall into a wholly separate category. SeeEDFv. Ruckelshaus, 439 F.2d at 594; DDT Statement of Reasons 
at 11. 

While alternatives also exist for use in public health-quarantine programs and, in most instances, DDT is no longer the 
yeoman chemical, I beEeve that it would be unwise to restrict knowledgeable public officials to the choice of one or 
[*41] two chemicals. Like a physician, the public ofRcial must have an ample arsenal for the combat of disease and 
infestation. 

I cannot, however, be indifferent to the fact that the record suggests that "health and quarantine" uses have, in the past, 
apparently included proprietary uses by government. Nor can I be complacent about non-supervised use for these 
purposes by private citizens. I am, accordingly, requiring a label which will restrain indiscriminate use of DDT for a 
wide variety of purposes under the rubric of official use. That label language is set forth in the order accompanying 
this opinion, and is designed to restrict shipment of DDT only to U.S. Government officials and State Health 
Departments who will be knowledgeable as to the most effective means for control and mindful of the risks of using 
DDT. Thus, on an application-by-application basis for necessary health and quarantine purposes, the benefits will be 
maximized and outweigh the risks. n^6 Cf. 42 U.S.C. § 4332 (1971) which requires an environmental impact 
statement on ongoing official programs. 

n36 The use of DDT in Topocide, a prescription drug, is regulated by both the Food and Drug Administration 
and this Agency. ITic alternative, Kwell, is a lindane product. I am, however, taking judicial notice of the fact 
that lindane registrations are presently under review by this Agency's Pesticides Office and several uses of 
lindane have, in the past, been the subject of cancellation proceedings. See In Re IJari Kart Lindane, supra. I am 
not prepared to judge on this record whether or not the risk to the environment and the public at large from DDT 
shampoo is greater than from lindane shampoo. As for the direct effects on the user of the drug, this matter is for 
FDA and the prescribing physician. 

[M2] 

V 

I turn now to the disposition of these dockets in light of the foregoing principles. At the outset it should be noted that 
recent judicial decisions have urged this Agency to use its "flexibility, in both final decisions and suspension orders, 
to differentiate between uses of the product" (SeeEDF v. EPA (opinion of Judge Leventhal), supra' at 20), and 
reminded us that creative adaptability is the keystone of a workable regulatory process. Cf. SEC v. National 
Securities, Inc., 393 U.S. 453, 463 ( 1 969). EOT v. EPA, while discussing suspension, serves as a beacon in this 
regard, suggesting that registrations be continued selectively, taking into account "restrictions on kinds and extent of 
use." Id. at 23. Bearing these principles in mind, 1 turn first to the form and shape our orders should take. 

A. Disposition as to Onions, Stored Sweet Potatoes and Sweet Peppers 

There is evidence that DDT is the only useful chemical for controlling heavy com borer infestations which attack 
green peppers in the Del Marva Penimula. The record shows that about 13,500 pounds of DDT are used regularly as a 
ground application for [*43] prophylactic purposes. Sevin, guthion, and phosphamidon can, hovrever, be used at less 
than 30% infestation. Del Marva produces less than 5% of the nation's sweet peppers and other crops can be profitably 
produced. The Agency staff has conceded in its April 15 brief in support of proposed findings, conclusions and order 
that this use of DDT "comes c!osest-of all the uses in issue— to being necessary m the sense that no real alternative 
insect control method exists imder certain conditions." (Brief, at 93.) 

The evidence concerning use of DDT to control cutworms is less clear-cut. Apparently cutmirm infestations in tlie 
northwest are sporadic and localized. While it would appear that other chemicals could be used to control cutworm 
infestations on onions as with peanuts, none are apparently registered. No party has cited evidence of record showing 
what percent of the onion-producing acreage would be affected by a cancellation of DDT. 

The evidence widi respect to use of DDT as a "dip" to protect stored sweet potatoes against weevil infestation is even 
spottier. Neither counsel for the parties nor our research has pointed us to evidence of record showing the precise 
volume of DDT [*44] use for this purpose, its likely effect on the environment, or the degree of loss that might be 
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sustained by producers. 

While it would be far easier simply to cancel or not cancel the registrations for these uses, I believe that 
environmental problems should be parsed with a scalpel, not a hacksaw. While EDF and my own staff urge 
cancellation, on the ground that producers can easily shift to producing different crops, there is no evidence as to how 
long such transition might require. Moreover, it may be that continued use of a limited volume of DDT in these few 
areas, taken in conjunction with aggregate volume of me for other purposes, like health, present no risk to the 
environment. Obviously much of the stress on tiie "global" enviromiKnt is reduced by curtailing overall volume of 
usage and we must then estimate the impact of use, both on the environment as a whole, and the local surroundings. 
Lastly, it may well be relevant to examine the iir^ct on overall supply of a commodity. Even though peppers, onions 
and sweet potatoes may not be food "staples," it may be that the otiier acreage is not suited for producing these crops. 
In that event, it will be necessary to determine whether [*45] or not supplies will satisfy demand, and whether or not 
a transition period should be fixed to permit a market adjustment. n37 

n37 It is a recognized policy of common law nuisance and also of federal environmental legislation to afford 
affected producers a transitional period for implementing new requirements. 

It follows that additional evidence is requirerl to determine the answers to these questions. In the interim the 
cancellation orders will remain in effect, subject to registrants or users petitioning to present additional evidence. In 
that event, a stay order will issue pending the determination on remand. If these users or registrants can demonstrate 
that a produce shortage will result and their particular use of DDT, taken with other uses, does not create undue stress 
on the general or local environment, particuliuly the aquasphere, cancellation should be lifted. If no produce shortage 
will result because other acreage is suitable for these crops, it shall still be open to demonstrate that a transitional 
period [*46] is required for switching to new crops. If the interim use of DDT docs not constitute an environmental 
risk, final orders of cancellation for these uses will be deferred until the transition can be accomplished, provided 
assxirances are received at the hearing that formulators and users will not permit bootlegging. 

B. The Switch to Methyl Parathion 

The need for a transition period arises also in connection with those uses that arc being canceled based on the 
existence of methyl parathion. 

The record before me leaves no doubt that the chief substitute for most uses of DDT, methyl parathion, is highly toxic 
chemical and, if misused, is dangerous to applicators. n38 This was the virtually unanimous opinion of all the 
witnesses. ITie introduction into use of organopbosphates has, in the past, caused deaths among users who are 
untrained in their application and the testimony and exhibits of record point to the unhappy experience of several 
years ago where four deaths occurred at the time ethyl parathion began to be used on tobacco crops. Other testimony 
noted the increase in noofatal accidents and attributed almost one-half reported pesticide poisonings to the 
organophosphate group, [*47] A survey conducted after the organopbosphates began to replace chlorinated 
hydrocarbons in Texas suggests a significantly increased incidence of poisonings. 

n38 Not all of the possible substitutes for DDT are equally potent. For example, trichlorofon, monocrotophos, 
malathion and carbaiyl, among others, are available to control many cotton pests; carbaryl is an all-purpose 
chemical for nwst cotton pests. It is, however, abundantly clear that methyl parathion will be widely used. 

That the skilled and trained user may apply organopbosphates with complete safety is of comfort only if tliere is an 
orderly transition from DDT to nwthyl parathion so as to train workers now untutored in the ways of proper use. 

I am accordingly making this order effective as of December 31, 1972, insofar as the cancellations of any particular 
use is predicated on the availability of methyl, parathion as a substitute. In the months that follow the Department of 
Agriculture and state extension services and representatives of EPA will have time [*48] to begin educating those 
workers who will have to use methyl parathion in future growing seasons. Such a program can also introduce farmers 
to the less acutely toxic organopbosphates, like carbaryl, which may be satisfactory for many uses. 

VI 

Far from being inconsistent with the general congressional mandate of FIFRA, a period of adjustment to train users of 
methyl parathion or permit a needed transition where no substitutes exist is a logical outgrowth of a sensible 
application of risk-benefit analysis. While the legislative history does not address the specific problem before me-the 
timing of cancellation orders the hearings that preceded the enactment of FIFRA indicate that congressional concern 
for safety of the farmer-user of pesticides was no less than (ingress' solicitude for the environment. While Congress 
ultimately struck a balance that generally places the risk of negligence on the applicator, see Stearns v. EPA, supra, it 
did so in light of assurances that farmers are for then; own safety as well as that of the environment being trained in 
proper methods of application. See Hearings before the Subcommittee on Departmental Oversight and Consumer 
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Relations [*49] of the House Committee on Agriculture, supra, at 54, 68. n39 

ii39 At least two courts have given express recognition to the similarity between the regulatory schemes in 
FIFRA and the Food, Drag, and Cosmetic Act S'ee Welfordy. Ruckehhaus, 439 F.2d 598 (D.C. Cir. 1971); Nor- 
Am V. Hardin, 435 F.2d 1133 (7th Cii. 1970) (enbanc). I believe that the trail Congress intended me to follow is 
marked by its directive in Section 348 of the Food, Drag, and Cosmetic Act, 21 U.S.C. § 34S(f)(3) (1971), 
which permits the Secretary to set an effective date for his orders. While similar language has not been expressly 
included in FIFRA, its omission can hardly be considered advertent in view of the legislative history. See S. 

Rept. No. 573 (88th Cong., 1st Sess. 1963); H. Rept. No. 1 125 (88th Cong., 2d Sess. 1964). The purpose of the 
1 964 amendments was to eliminate registration under protest. 

The risk-benefit equation [*50] is a dynamic one. Timing is a variable in that equation. What may, in the long run, be 
necessary to protect the environment could be a slMit-tenn threat to human health. This is exactly the case before me 
now. The benefits of using organophosphates are a long-range benefit and the risks of DDT result from continued 
long- term use. In the very short run, however, the equation balances out very differently, n40 Likewise, the prospect 
of dislocation which might ensue were the use of DDT immediately halted where no alternatives exist is a factor we 
must reckon with. The major environmental regulatory statutes, enacted and pending, provide "lead time " for an 
adjustment to new requirements. n41 

n40 I do not believe that the Seventh Circuit’s decision in Steams Phosphorous Paste Co. v. EPA, supra, 
precludes me from taking into account the short-term dangers that could result from increased use of methyl 
parathion by untrained users. Steams holds that a product is not "misbranded" simply because it can be highly 
dangerous if the user is careless. This reasoning does not, however, conpel me to ignore the tendency of human 
beings to be negligent where we are dealing with the implementation of an order that will increase use of a 
highly dangerous substance. Even negligence can be minimized by tra ining , [’"51] 


n41 While die Examiner excluded from evidence a study of the DDT problem for this Agency undertaken by a 
Committee of the National Academy of Sciences, it is appropriate to note that Committee recommended a 
phase-out period for the same reasons outlined in this opinion. While I reach my conclusions without relying on 
that report's factual findings and recommendations, and base them on the record as conpiled below, I believe the 
report was erroneously excluded from the record, particularly in view of the offer by counsel for the Agency to 
produce a committee member for cross-examination. 

While impatience is understandable in view of the past history of delay, we must not be lulled into the belief that 
long-standing problems can be corrected by overnight solutions. Today's decision provides a definitive answer to the 
status ofDDT registrations and all concerned: to diis Agency, farmers, manufacturers, the Department of Agriculture, 
and extension services; all must proceed with alacrity toward the inplementation of this order. 

FACTUAL FINDINGS 

I. SCOPE OF CASE 

A. PR Notices 71-1, 71-3, [*52] 71-5 canceled all registered uses ofDDT and TDE. 

B. Appeals have been received by 31 formulators who held registrations for formulating DDT or TDE. These 
formulators appeared at this proceeding by a single counsel. 

C. Wyco, Inc. and The Wallerstein Co. and Stark Bro's Nurseries have also appeared by separate counsel. 

D. The Plant Regulation Division of the Department of Agriculture was a party to this hearing as a registrant and the 
Department was an intervenor as to all uses. 

E. Eli Lilly & Co. and H. P. Cannon & Sons were parties to this hearing. 

F. National Agricultural Chemicals Association; Environmental Defense Fund; The Sierra Club; West Michigan 
Environmental Action Counsel; and National Audubon Society are intervenor parties. 

G. The following canceled uses were appealed and at issue in this hearing: 

Crop Uses 

1. cotton 

2. beans (dry, lima, snap) 

3. sweet potatoes 

4. peanuts 

5. cabbage, cauliflower and brassel sprouts 

6. tomatoes 

7. fresh market com 
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8. sweet peppers and pimentoes 

9. onioDS 

10. garlic 

1 1 . cdmir^rcial greenhouses 
Non-Crop Uses 

1. control of house mice and bats (military only) 

2. fabric treatment (military only) 

3. disease vectors [*53J 

4. quarantine 

5. control of body lice in prescription drugs 
II. CHEMICAL PROPERTIES OF DDT 

A. Basic Findings 

1 . DDT can persist in soils for years and even decades. 

2. DDT can persist in aquatic ecosystems. 

3. Because of persistence, DDT is subject to transport jfrom sites of application. 

a. DDT can be transported by drift during aerial application. 

b. DDT can vaporize from crops and soils. 

c. DDT can be attached to eroding soil particles. 

4. DDT is a contaminant of freshwaters, estuaries and the open ocean, and it is difficult or irr^ossible to prevent DDT 
from reaching aquatic areas and topography non-adjacent and remote from the site of application. 

B. Ultimate Finding 

The above factors constitute a risk to the environment. 

m. ACTIVITY IN FOOD CHAIN AND IMPACT ON ORGANISMS 

A. Basic Findings 

1 . DDT is concentrated in organisms and transferred through food webs. 

a. DDT can be concentrated in and transferred through terrestrial invertebrates, mammals, amphibians, reptiles and 
birds. 

b. DDT can be concentrated and transferred in freshwater and marine plankton, insects, molluscs, other invertebrates 
and fish. 

2. The accumulation in the food chain and (*54J crop residues results in human exposure. 

3. Human beings store DDT. 

B. Ultimate Finding 

The above factors constitute an unknown, unquantifiablc risk to man and lower organisms. 

IV. TOXICOLOGICAL EFFECTS 

A. Basic Findings 

1 . DDT affects phytoplankton species' coirqDosition and the natural balance in aquatic ecosystems. 

2. DDT is lethal to many beneficial agricultural insects. 

3. DDT can have lethal and sublethal effects on useful aquatic freshwater invertebrates, including arthopods and 
molluscs. 

4. DDT is toxic to fish. 

5. DDT can affect the reproductive success of fish. 

6. DDT can have a variety of sublethal physiological and behavioral effects on fish. 

7. Birds can mobilize lethal amounts of DDT residues. 

8. DDE can cause thinning of bird eggshells and thus impair reproductive success. 

9. DDT is a potential human carcinogen, 

a. Experiments demonstrate that DDT causes tumors in laboratory animals. 

b. There is some indication of metastasis of tumors attributed to exposure of animals to DDT in the laboratory. 

c. Responsible scientists believe tumor induction in mice is a valid warning of possible carcinogenic properties. 

d. There are no adequate negative experimental [*55] studies in other mammalian species. 

e. There is no adequate human epidemiological data on the carcinogenicity of DDT, nor is it likely that it can be 
obtained. 

f. Not all chemicals show the same tumorigenic properties in laboratory tests on animals. 

B. Ultimate Finding 

DDT presents a carcinogenic risk. 

V. BENEFITS 
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A. Basic Findings 

1 . DDT is useful for the control of certain cotton insect pests. 

2. Cotton pests are becoming resistant to DDT. 

3. Methyl parathion and other organophosphate chemicals are effective for the control of cotton pests. 

a. Methyl parathion and organophosphates are less toxic to aquatic life than DDT. 

b. Methyl parathion and organophosphates appear to be less "persistent" and do not build up in the food chain. 

c. Methyl parathion is acutely toxic by dermal, respiratory exposure and oral ingestion. 

4. By using methyl parathion or other means of pest control cotton producers can generally produce satisfactory yields 
at acceptable cost. 

5. DDT is considered useful to have in reserve for public health purposes in disease vector control. 

6. DDT is considered useful as a nwdiproofmg agent. 

a. DDT is not presently used by the military for treatment [*56] of fabric. 

b. Alternatives exist. 

7. DDT is useful for public quarantine programs. 

8. Quarantine programs are administered by public officials and are a non-proprietary use of DDT. 
a. TTus is of liffie use in controlling the overall gypsy moth problera. 

9. DDT is useful for controlling certain insects that attack the crops listed in finding number (I)G. 

10. Adequate substitute chemicals, namely, methyl parathion and otlKr organophosphates-for the most part-exist for 
controlling the diseases that attack the crops listed in finding number (I) G except: 

a. Sweet potatoes. 

b. Heavy infestations of com borer attacking sweet peppers grown on the Del Marva Peninsula. 

c. Onions attacked by cutworms. 

1 1 . DDT is effective for controlling body lice. 

a. Kwell, a Lindane product, is a substitute. 

b. Lindane registrations are being reviewed. 

12. DDT is used for exterminating bats and mice by die military. 

a. Fumigation and non-chemical methods can guard against bat infestation, 

b. Warfarin is effective for exterminating house mice. 

B. Ultimate Findings 

1. The use of DDT is not necessary for the production of crops listed in finding (1) 7 except that it maybe necessary to 
[*57] produce those crops listed in Finding V 10(a), (b) and (c). 

2. Non-crop uses of DDT for mothproofing and to control bats and mice are proprietary uses for which DDT is not 
necessary. 

VI. MATTERS RELATING TO METHYL PARATHION 

A. Basic Findings 

1 . Many poisonings have been attributed to the use of methyl paradiion. 

2. Untrained users of methyl parathion arc frequently not sufficiently careful in its use despite label directions. 

3 . Methyl parathion can be used safely. 

4. Training programs are useful in averting the negligent use of methyl parathion. 

5 . Methyl parathion is a substitute for irrost crop uses of DDT. 

B. Ultimate Findings 

1 . Methyl parathion is dangerous to users and presents a risk to them. 

2. An opportunity to train users will minimize the risks and keep down the number of accidents. 

VH. GENERAL FINDINGS 

A. No directions for use of DDT, even if followed, can over the long-run completely eliminate DDT's injury to man or 
other vertebrate animals. 

B. No warning or caution for use of DDT, even if followed, can over the long-run prevent injury to living man and 
other vertebrate anim als and useful invertebrate animals. 

C. The present total volume of use f *58] of DDT in this country for all purposes is an unacceptable risk to man and 
his environment. 

D. The use of DDT in controlled situations in limited amounts may present less risk than usage in greater amounts, 
but still contaminates the environment. 

E. The public health program and quarantine uses of DDT by officials, when deemed necessary, can be judged on an 
application-by-application basis by profe.ssionals. 

F. A particular official use, in an isolated instance, may be in^rtant 
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CONCL USIONS OF UW 

1 . DDT formulations when labeled with directions for use in the production of those crops named in finding (I) G and 
for use on bats, mice and fabric are "misbranded," within the meaning of Sections 2(z)(2) (c), (d) and (e) of FIFRA, 7 
U.S.C.§ 135. 

2. DDl' when labeled with directions "for use by and distributioa to only U.S. Public Health Service officials or for 
distribution by or on approval by the U.S. Public Health Service to other health service officials for control of vector 
diseases, for use by and distribution to the Public Health Service, USDA, and military for quarantine use; for use in 
prescription drugs to be dispensed only on [*59] authorization by a certified medical doctor" along with the caution 
printed in bold type "use for any purpose not specified or not in accordance with directions and use by unauthorized 
persons is disapproved by the Federal Government; this substance is harmful to the environment," is not 
"misbranded." 

ORDER 

In accordance with the foregoing opinion, findings and conclusions of law, use of DDT on cotton, beans (snap, lima, 
and dry), peanuts, cabbage, cauliflower, bnissel sprouts, tomatoes, fresh market com, garlic, pimentoes, in 
commercial greenhouses, for mothproofing and control of bats and rodents are hereby canceled as of December 31, 
1972. 

Use of DDT for control of weevils on stored sweet potatoes, green peppers in the Del Marva Peninsula and cutworms 
on onions are canceled unless within 30 days users or registrants move to supplement the record in accordance with 
Part V of my opinion of today. In such event the order shall be stayed, pending the completion of the record, on terms 
and conditions set by the Hearing Examiner, provided that this stay may be dissolved if interested users or registrants 
do not present the required evidence in an expeditious fashion. At the conclusion [*60] of such proceedings, the issue 
of cancellation shall be resolved in accordance with my opinion today. 

Cancellation for uses of DDT by public health officials in disease control programs and by USDA and the military for 
health quarantine and use in prescription drugs is lifted. 

In order to in^ilement this decision no DDT shall be shipped in interstate commerce or within the District of 
Columbia or any American territory after December 31, 1972, unless its label bears in a prominent fashion in bold 
type and capital letters, in a manner satisfactory to the Pesticides Regulation Division, the following language; 

(1) FOR USE BY AND DISTRIBUTION TO ONl.Y U.S. PUBLIC HEALTH SERVICE OFFICIALS 
OR FOR DISTRIBUTION BY OR ON APPROVAL BY THE U.S. PUBLIC HEALTH SERVICE TO 
OTHER HEALTH SERVICE OFFICLVLS FOR CONTROL OF VECTOR DISEASES; (2) FOR USE 
BY AND DISTRIBUTION TO THE USDA OR MILITARY FOR HEALTH QUARANTINE USE; (3) 

FOR USE IN THE FORMUXATION FOR PRESCRIPTION DRUGS FOR CONTROLLING BODY 
LICE; (4) OR IN DRUG; FOR USE IK CONTROLLING BODY LICE-TO BE DISPENSED ONLY 
BY PHYSICIANS. 

USE BY OR DISTRIBUTION TO UNAUTHORIZED USERS OR USE FOR A PLTIPOSE NOT 
SPECIFIED HEREON OR NO!' IN ACCORDANCE WITH [*61 ] DIRECTIONS IS DISAPPROVED 
BY THE FEDERAL GOVERNMENl^: THIS SUBSTANCE IS HARMFUL TO THE ENVIRONMENT. 

The Pesticides Regulation Division may require such other language as it considers appropriate. 

This label may be adjusted to reflect the terms and conditions for shipment for use on green peppers in Del Marva, 
cutworms on onions, and weevils on stored sweet potatoes if a stay is in effect. 
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Petitions for review of order of the Environmental Protection Agency wdiich cancelled almost all registrations for use of DDT cx< 
for limited public health and agricultural pest quarantine purposes. The Court of Appeals, Wilkey, Circuit Judge, held that such oj 
was supported by substantial evidence when record as a whole was considered, and that even though action of Envkonmei 
Protection Agency would have a substantial effect on human environment, filing of a specific report was not required under 
National Environmental Policy Act of 1969. 

Affirmed. 


West Headnotes 


fi) Environmental Law 0^686 
149Ek686 

(Formerly 23k9.n(2), 23k9) 

Provisions for judicial review under both 1970 and 1972 Federal Insecticide, Fungicide and Rodenticide Acts require cour 
determine whether findings of fact of the Administrator of Environmental Protection Agency are based upon substantial evide 
when considered on record as a whole. Federal Insecticide, Fungicide and Rodenticide Act, § 4(c, d), 7 U.S.C.A.§ 135b(c, 
Federal Environmental Pesticide Control Act of 1970, §§ 2(bb), 3(cX5)(D), 7 U.S.C.A. §§ 136 fbb). 136a(c)(5)(D). 


Copr. ® West 2004 No Claim to Orig. U.S. Govt. Works 



[2i Environmental Law €^=^678 
149Ek678 

(Formerly 199k25. 15(6.1), 199k25.15(6), 199k25.5 Health and Environmait) 

"Substantial evidence," for purposes of reviewing furfings of feet of Administrator of Environmental Protection Agency, means si 
relevant evidence as a reasonable mind might accept as adequate to support a conclusion. Federal Insecticide, Fungicide 
Rodenticide Act, § 4(c, d), 7 U.S.C.A. § 135b{c, d); Fwierai Enviromnental Pesticide Control Act of 1970, §§ 2(bb), 3(c)(5)(I 
U.S.C.A. SS 136 fbbL 136a(c)(5)(D). 

131 Administrative Law and Procedure €^676 
15Ak676 


[31 Enviromnental Law 
149Ek667 

(Formerly 199k25. 15(3.3), I991c25.15(6), 199k25.5 Health and Environment) 

131 Environmental Law C=?l 8 
149Ekl8 

(Formerly 199k25.15(3.3), 199k25.15(6), 199k25.5 Health and Environment) 

Hearing examiner's findings and opinion are to be considered as part of evidence of record, both by Administrator of Environinef 
Protection Agency and by reviewing court. 

[41 Environmental Law 
149EklS 

(Formerly I99k25.5{9), ]99k25.5 Health and Eaviromnent) 

Even though Administrator of Environmental Protection Agency decided contrary to conclusions of hearing examiner, 
administrator gave sufficient weight to hearing examiner's report, where the administrator reviewed report of examiner and cxccptic 
to report filed by Environmental Protection Agency staff, the administrator decided case on basis of record developed in the hearii: 
additional briefs, oral argument, and specially prepared summaries, and case was one where demeanor of witnesses was 
particularly important and where examiner himself had no particular expertise. 

[51 Environmental Law €=»465 
149Ek4ftS 

(Formerly 23k9. 11(2), 23k9) 

Order of Administrator of Environmental Pj otection Agency which cancelled, effective December 3 1 , 1972, almost all registratic 
for use of DDT, except for limited public health and agricultural pest quarantine purposes, was supported by substantial evidei 
when record as a whole was considered. Federal Insecticide, Fungicide and Rodenticide Act, §§ 2-13, 4(c, dl. 7 U.S.C.A. 1 
135k. 135b(c, d); Federal Environmental Pesticide Control Act of 1970, §§ 2(bb). 3(c)(5)(D), 7 IJ,S.C.A. SS 136 fbbL 136a(c)(5)( 
Reorganization Plan No. 3 of 1970 , 5 U.S.C.A. App. 

[61 Enviromnental Law €5^595(6) 

149Ek595[6) 

(Formerly 199k25.10(2.l), 199k25.10(2), 199k25.10 Health and Environment) 

Even though action of Environmental Protection Agency in withdrawing DDT registrations would have a substantial effect on hum 
environment, filing of a specific report was not required under the National Environmental Policy Act of 1969, where lengi 
hearings were held during winch public comment was solicited, and a wide scope of environmental aspects were considered, and 1 
environmental impact of the action, possible adverse environmental effects, possible alternatives, relationship between long and sh 
term uses and goals, and any irreversible commitments of resources all receiwd attention during the hearings and decision-raaki 
process. National Environmental Policy Act of 1969, § 102(2)(C}, 42 U.S.C.A. § 4332(2)fC) . 

[71 Environmental Law €^592 
149Ek592 

(Formerly 199k25. 5(9), 199k25,5 Health and Environment) 

Where an agency is engaged primarily in an examination of environmental questions, and substantive and procedural standards insi 
fill! and adequate consideration of environmental issues, fonnal coii^iliance with National Environmental Policy Act of 1969 is i 
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necessary, and functional con^liance is sufficient. 

*1248 **124 John F. Dienelt, Washington, D.C., with whom William A. Butler, East Setauket, N.Y., was on the brief for petitio: 
in Nos. 72- 1548 and 72-1690 and Environmental Defense Fund, Inc., and o&ers, petitioners in No. 72-2142. 

Robert L. Ackerly with whom Charles A. O’Conner, III, Washingtoi^ D.C., was on the brief for petitioners in Nos. 72-2142, 72-21 
73-1015 and 73-2070. 

Stephen F. Eilperin, Atty., Dept, of Justice with whom Walter H. Ffeischer, Atty., Dept, of Justice and Blaine Fielding, *1249 ** 
Atty., Enviroiunental Protection Agency, were on the brief for respondents. Alan S. Rosenthal, Atty., Dept, of Justice and Michael 
Farrar, Atty., Environmental Protection Agency also entered appearances for respondents. 

Charles M. Crump, Memphis, Tenn., and Walkins C. Johnston, Mon%oraeiy, Ala., were on the brief for intervenors. 


Before TAMM. ROBINSON and WILKEY, Circuit Judges. 


WILKEY, Circuit Judge; 

Coahoma Chemical Company, the Environmental Defense Fund, and other parties seek review of the 14 June 1972 Order of 
Administrator of the Environmental Protection Agency (EPA) which cancelled, effective 31 December 1972, almost ail registrati* 
for the use of DDT, except for limited public health and agricultural pest quarantine purposes. IFNII Coahoma, along with ot 
producers and users, challenges die Order as going too far in banning most uses of DDT; the Environmental Defense Fund (El 
challenges the Order as not going far enough by allowing a few uses to remain. 


FNl. Environmental Defense Fund (EDF) Appendix at 50. 


L AGENCY ACTION 

After a lengthy administrative review of DDT, a potent pesticide. 1FN21 the Order of 14 June 1972 was promulgated. The EDF f 
sought cancellation of DDT registrations under the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) in October 1 9 
IFN31 More than a year later, and after two cases challenging the lack of Government action had been brought in and decided by t 
court . fFN41 on 15 January 1971 fFNSl the Administrator of EPA issued cancellation notices for all registrations of insectici' 
containing DDT. However, no suspension of use was required at this time. 


FN2. The chemical name for DDT is l,l,l-trichIoro-2,2-bis (pchlorophenyl) ethane, EDF Appendix at 105. 


FN3. 7 U.S.C. SS 135 - 135k (1970) , Originally FIFRA was enforced and administered by the Secretary of Agriculti 
However, a reorganization in 1970 placed responsibility in the Administrator of EPA. Sec Reorganization Plan No. 3 
1970, in Appendix to Title 5, U.S.C. 


FN4. Environmental Defense Fund v. Hardin. 138 t?.S.ApDj[).C. 391, 428 F.2d 1093 fl97Ql (The court granted E 
standing to contest the failure to cancel all DDT registrations and remanded to the Secretary of Agriculture to reconsider z 
give reasons.); Environmental Defense Fund v. Rnchelsliaus. 142 U.S.App.D.C. 74. 439 F.2d 584 Q9711 (The cc 
directed the Administrator of EPA, now in charge of FIFRA, to initiate cancellation proceedings because of substani 
questions of safety of DDT, and to reconsider suspension of use.). 


FN5. EPA PR Notice 71-1. Also TDE, a related chemical, suffered cancelled registrations by PR Notice 71-5. 


EPA began evidentiary hearings on DDT in August 1971. A month later an Advisory Committee, appointed at tiie request of t 
registrants (i. e., users and producers) of DDT . fFN61 issued a report confirming the hazards caused by DDT and recommend 
suspension or rapid decrease in use. In one of several preliminary judicial skirmishes between the parties, this court ordered EPA 
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reconsider its decision not to suspend use of DDT pending the outcome of the canceliation proceedings ; fFN7i reconsidera 
resulted in no change by EPA. We later in effect gave EPA a 15 April 1972 deadline before which to conduct meanin; 
administrative proceedings. 1FN81 


FiV6. FIFRA establishes an elaborate procedure fw registrant who wish to challenge proposed cancellations. Registr; 
may request an advisory committee of scientific experts be selected by the National Academy of Sciences to review 
proposed action. Additionally, registrants may file objections and request a public hearing. 7 U.S.C. § 135b(c), Both opti 
were utilized here. 


FN7. Environmental Defense Fund v. Rucfcclshaus, Order (No. 71- 1256, 22 Sept. 1971). 


FN^ Environmental Defense Fund V. Ruckelsbaus, Order (No. 71- 1256,9Dec. 1971). 


The EPA hearings terminated in March 1972, after seven months of testimony from a broad spectrum of the public, *1250 **126 
in April the Hearing Examiner [FN9] filed bis Recommended Findings, Conclusions, and Orders. IFNI 01 The Hearing Exami 
concluded that all cancellation notices should be withdrawn, and registrations of DDT should continue, except for non-milit 
mothproofing and DDD fruit snrav. IFNllI 


FN9. The official title for the Hearing Examiner is now Administrative Law Judge. See 37 Fed.Reg. 16787 (1971); 5 C. 
§ 930, Subpart B (1973). 


FNIO. EDF Appendix at 100, 


FNll. Examiner's Proposed Orders, in EDF Appendix at 207-218. 


The Administrator chose to review the case personally (instead of delegating this as he normally would to the Judicial Offict 
IFNI 21 and after oral argument and written briefs concluded on 14 June 1972 that DDT was sufficiently dangerous to require its 
to be banned for most purposes. The Administrator delayed the effective date of his Order for six months, so that users of DDT co 
be educated in the proper use of alternative pesticides. fFN13! 


FN12. See Brief of Respondent, William D. Ruckelshaus, et al., at 21. 


FN13. See Brief of Petitioner, Environmental Defense Fund, et al., at 30. 


The statutory basis for the EPA action lies in the Federal Insecticide, Fungicide, and Rodenticide Act, FIFRA. This Act requi 
registration of every economic poison distributed or sold in the United States. [FNi4| Registration is to be denied if the substai 
does not con^ly with the provisions of the Act. IFNI 51 and misbranding of the substance is a prohibited action. IFN16j Misbrand 
is defined in the statute to have occurred, 'if in the case of an insecticide . . . when used as directed or in accordance with commo 
recognized practice it shall be injurious to living man or other vertebrate animals, or vegetation, except weeds, to which it is appli 
or to the person applying such economic poison. fFN'17] A later formulation of this requirement was incorporated in the Fede 
Environmental Pesticide Control Act of 1972, which requires denial of registration unless the substance 'will perform its intern: 
function without unreasonable adverse effects on the envixonment,' IFNISI and unless 'when used in accordance with widespread a 
commonly recognized practice it will not generally cause unreasonable adverse effects on the environment.' IFN191 The FlFl 
provisions further require that the order of die Administrator cancelling registrations must be based on substantial evidence of rec( 
developed at a hearing, if a public hearing is held, and the order imist set forth detailed findings of fact. IFN2PI 


FN14. 7 U.S.C. § 135b(a) (1970). 
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FN15,7U.S.C.§ 135b(c). 


FN1£7U.S.C.§ 135a(a)(5). 

FN17. 7 S 

FN18. 7 U.S.C. S 136afcW5^1Cl I'Sunn. U, 1972). 

FN19. 7 U.S.C. S .136afc>f51fD1 . The statute defines 'unreasonable adverse effects' as 'any unreasonable risk to man or 
environment, taking into account the economic, social, and environmental costs and benefits of the use of any pesticide. 
U.S.C.Sl36 a)bk 

FN20. 7 U.S.C. § 135b(c) (1970). 


The Administrator's Order is challenged on two grounds: (1) is it based on substantial evidence in the record; (2) does it comply \ 
the requirements of the National Environmental Policy Act (NEPA)? For the reasons explicated in Parts H and III below, to I 
questions our answer is affirmative. II. JUDICIAL REVIEW OF THE AJ>MINISTRATOR'S ORDER 

A. The Test 

Ejqjlicitly established in the substantive legisiatioo are the standards for judicial review. Once the Administrator has made a f: 
order concerning the registration of a pesticide, that order is appealable to the United States Court of Appeals. The FIFRA sta 
directs the Court of Appeals to sustain the findings *1251 **127 of the Administrator with respect to questions of fact if 'supportec 
substantia] evidence when considered on the record as a whole.' IFN211 The 1972 amendments further elaborate the scope of judi 
review: 


IN21, 7 U.S.C. § 135b(d) (1970). 


The court shall consider all evidence of record. The order of the Administrator shall be sustained if it is supported by substar 
evidence when considered on the record as a whole. fFN221 


FN22, 7 tl.S.C. § 136nfbl (Supd. 11,1972). 


The two versions provide standards of review which are somewhat different, in that the court under the 1 970 language need o 
support findings of fact by the Administrator if based on substantial evidence, but the 1972 language requires the court to sup} 
orders of the Administrator which are based on substantial evidence. The 1972 amendment was enacted and effective on 21 Octe 
1972, four months after the Administrator issued his Order in question here, but well before our judicial review. While the par 
seem to assume that the 1970 version is controlling for purposes of our review. IFN231 the 1972 statute has no provision den> 
application to judicial review of prior orders of the Administrator. We read the 1972 amendment as establishing a standard effec 
for judicial review comnKneing after 21 October 1972, and therefore applicable in the case at bar. 


FN23. Brief of Petitioner, Coahoma Chemical Co., at 15; Brief of Petitioner, EDF, at 32. 


111121 In any event, the provisions for judicial review under both tte 1 970 and 1 972 language clearly require the court to detent 
whether the findings of fact of the Administrator are based upon substaiUial evidence when considered on the record as a whole, T 
we must apply a traditional type of substantial evidence tes^ albeit one based on an extraordinarily voluminous record. IFN 
'Substantial evidence' was long ago defined by Chief Justice Hughes as 'more than a mere scintilla, It means such relevant evidence 
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a reasonable mind mighl accept as adequate to supf>ort a conclusion.' Consolidated Edison Co v. NLRB. fFN251 And since the sta 
requires the whole record to be considered as in Uniwrsal Camera Coip. v. NLRB: 


FN24. During seven months of hearings, 125 witness^ appeared to testify and 365 exhibits were placed in evidence, 
transcript of the hearings was over 9,000 pages long. Brief of Petitioner, Coahoma Chemical Co., at 5. 


FN25. 305 U.S. 197. 229. 59 S.Ct. 206. 217> 83 LJId, 126 (19381 . 


The substantiality of evidence must take into account whatever in the re(X>rd fairly detracts from its weight .... (This docs not me: 
that even as to matters not requiring expertise a court may displace the Board's choice between two fairly conflicting view.s, c' 
though the cotirt would justifiably have made a different choice had tiie matter been before it de novo. IFN26i 


FN26. 340 U.S. 474, 488, 71 S.Ct. 456. 464. 95 L.Ed. 456 a9Sl> . 


The Supreme Court has more recently recognized in Console v. Federal Maritime Commission that there may be inconsist 
conclusions which can be drawn from the same record, each of which may be supported by substantial evidence, Thus, 'substan 
evidence’ 

is something less than the weight of the evidence, and the possibility of drawing two inconsistent conclusions from the evidence dc 
not prevent an administrative agency's finding from being supported by substantial evidence. fFN271 


FN27. 383 U.S. 607. 620. 86 S.Ct. 1018. 1027. 16 L.Ed.2d 131 fl»66) . 


The Supreme Court went on to point out that the substantial evidence test 'frees the reviewing courts of the time-consuming a 
difficult task of weighing the evidence, it gives proper respect to the expertise of the administrative tribimal and it helps promote 
uniform *1252 **128 application of the statute.' [FiV28l Other courts have stressed that where questions involve a special expertise 
an agency, such as in detailed scientific proceedings, the agency deserves special deference from the courts, although careful review 
of course always required. IFN29t 


FN28. Ibid. 


FN29. See, e.g., Deiit.sch v. United Srates .Atomic Em-rttv Commn.. 13Q II.S.Ann.D.C. 339, 401 F.2d 4Q4 


In the case at bar our task is made somewhat simpler than die agency's by adhering conscientiously to the proper scope of judic 
review of administrative action, i.e., we as a court are confronted with a problem in administrative law, not in chemistry, biolo^ 
medicine, or ecology, it is the administrative agency which has been called upon to hear and evaluate testimony in all scientific ficl 
relevant to its ultimate question of permission or prohibition of the sale and use of DDT. The EPA Administrator had an opportun 
to make a carefid study of the record of seven months of public hearings and the summaries of evidence prepared for him, JFiSj? 
heard oral argument, and now has arrived at a decision to ban most uses of DDT. it is his decision which we must review; we are r 
to make the same decision ourselves. We arc concerned with how he did it and on how much evidence. Since there is no challenge 
procedure here, otir problem narrows down to whether his decision is supported by substantial evidence based on the record a; 
whole. 


FN3Q. The public disclosure of these summaries is sought under the Freedom of Information Act, 5 U.S.C. § 552 (19701 . u 
companion case, Montrose Chemical Corp. v. Ruckelshaus, Nos. 73-1443 and 73-1444. 


B. The Evidence 
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A review of the evidence in this case, as summarized by all tiw briefe, indicates that the situation is as described in Consolo: there 
great mass of often inconsistent evidence which was developed at the hearing; this evidence is substantial enough to support 
conclusions of the Administrator, although it possibly might siqsport contrary conclusions as well. Considering the evidence in 
record as a whole, we cannot say that the Administrator's decBitm was not based on substantial evidence, even if the haz^dous nat 
of DDT has no! been proved beyond a reasonable doubt Sufficient evidence has been adduced to show potentially great dangers fj 
DDT, and the Ad minis trator’s decision to cancel the DDT registrations is well within his statutory authority. 

Specifically, the Administrator states that DDT is hai^rdous because of several of its inherent properties; its persistence, mobi! 
and lipid solubility. 1FN311 He contends that the alternatives to DDT do not have such properties, although he concedes that 
alternatives may be more acutely toxic in the short run. He presents detailed evidence concerning the human hazards which may ai 
from DDT (carcinogenicity and mutagenicity of DDT), and also details the environmental hazards (effects on phytoplankt 
beneficial agricultural insects, aquatic invertebrates, fish, and birds). 1FN321 He concludes that an unacceptable risk to man and 
environment is posed by continued use of DDT . fFN331 aside from the few carefully controlled uses concerning public health ; 
agricultural quarantine purposes, which he permits. rFN34l 


FN31. See Brief of Respondent, Ruckeishaus, at 28-43. 


FN32. See id, at 43-85. 


FN33. See id. at 86. 


FN34. See id. at 106. 


These findings and the evidence on which they are based are vigorously challenged by Coahoma and other DDT users. While fr 
evidence might be sufficient to have allowed the Administrator to have decided the other way, and permit DDT to continue, tk 
evidence *1253 **129 is not sufficient to vitiate the actual decision of die Administrator as not having been based on substan 
evidence in the record as a whole. 

131 Since the Administrator here decided contrary to the conclusions of the Hearing Examiner, the question arises concerning 
proper deference to be given to the Hearing Examiner's report. As the Supreme Court indicated in Universal Camera, the hear 
examiner's findings and opinion are to be considered as part of the evidence of record, both by the administrator and by the review 
court. 

We do not require that the examiner’s findings be given more weight than in reason and in the light of judicial experience tl 
deserve. The 'substantial evidence’ standard is not modified in any way when the Board and its examiner disagree, We intend only 
recognize that evidence supporting a conclusion may be less substantial when an impartial, experienced examiner who has observ 
the witnesses' and lived with the case has drawn conclusions different from the Board’s than when he has reached the same conclusi 
— The significance of his report, of course, depends largely on the inportance of credibility in the particular case. [FN351 


FN35. 340 U S. 474. 496, 71 S.Ct, 456. 469, 95 L.Ed. 456 11951) . 


Later, in FCC v. Allentown Broadcasting Coro. fFN36l the Court indicated that where responsibility for decision was placed on 
Board, it would be inconsistent to require the Board to adopt an c.xaminer's findings unless rejection would be ’clearly erroneos 
However, the Court did not elaborate on the proper standard to be applied. Subsequently in an opinion by Judge Tamm in Cindert 
Career and Finishing Schools, Inc. v. FTC, this Circuit held that the agency or administrator deciding a case 'must consider (i 
decision of the examiner) and the evidence in the record upon which it is based, rather than dismissing the proceedings at the heari 
out of hand.' fFN37l 


FN36. 349 IJ.S. 358. 75 S.Ct. 855. 99 L.Ed. 1147 r!955) . 

FN37. 138 U.S.Apn.D.C. 152, 157. 425 F.2<1 583. 588 a970) . 
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141 Applying the law to the facts at hand, we conclude that die Administrator has given sufficient weight to the hearing examin 
report. The Administrator reviewed the report of the examinCT and the exceptions to the report filed by the EPA staff. lie decided 
case on the basis of the record developed at the hearings, additional briefs, oral argument, and specially prepared summaries. IFIS' 
The case appears to be one where the demeanor of witnesses is not particularly important, and where the examiner himself had 
particular expertise, for he was a coal mine accident specialist. fF.N'391 The Administrator could derive a proper appreciation ot 
effect of cross- examination in the case by a reading of die record, 'fhus we conclude that sufficient weight was given to 
examiner’s report. 


FN38. See note 30, supra. 


FN39. Brief of Respondent, Ruckelshaus, at 16. 


In another aspect of the question of the substantiality of the evidence, Coahoma, et al., urge that the Administrator’s findings 
insufficient in that they are based to a large extent on data which does not directly and specifically relate to the use of DDT to con 
the boll wepvil and the bollworm in the cotton growing areas of the Southeast. 1FN401 It is true that much of the evidence in 
record concerning dangers of DDT *1254 **130 does not specifically relate to this one area or to the use on cotton crops. Ilowevi 
is not necessary to have evidence on such a specific use or area in order to be able to conclude on the basis of substantial evidence 
the use of DDT in general in hazardous. Tlie Administrator has pointed to evidence in the record showing that use of DDT excep 
minuscule amounts in highly controlled circumstances should be curtailed because of unrea.sonablc risks to health and 
environment. IFM41} Reliance on general data, consideration of laboratory experiments on animals, etc., provide a sufficient basi 
support the Administrator's findings, even with regard to each special use of DDT. 


FN40. It appears that most of the DDT now in use in the United States is for control of cotton pests, primarily the bollwc 
In fact, at least 70% of all DDT is used in the cotton-groudng areas, especially the Sou&east. Brief of Respond 
Ruckelshaus, at 86. 'ilie Intervcnors, National Cotton Council of America, et ai., suggest in their Brief at 4 that co 
accounts for an even greater percentage of use. Their figure of 99% reflects the cancellation of registrations for a varicl: 
uses in 1969-1971. 


FN41. See notes 32-34, supra. For the EPA's argument directed towards cotton pests, see Brief of Respondent, Ruckclsh 
at 86-99. 


On the other hand, EDF challenges the Administrator's decision to allow use of DDT in controlling certain public health problem 
in agricultural quarantines antines as not being based on substantial evidence. Specifically EDF contends that there is no neec 
retain these uses of DDT, and that the usual dangers of DDT are present in these particular uses. [FN42I The Administrator finds 
these uses may be necessary to combat potential, severe public health problems, and so DDT registrations for these purposes she 
be allowed. The necessity arises from die fact that altemativc pesticides arc also under EPA review, that situations may arise wl-. 
the alternatives are not effective . tFN431 and that DDT must be available. Because the allowance of continued registration does 
mean continued use, except where certified to be necessary, the Administrator concludes that the benefits of continued registral 
outweigh the risks inherent in such a minuscule use. This view has support in the record as a whole, and thus satisfies the substan 
evidence test. 


FN42. Brief of Petitioner, EDF, at 91-92. 


FN43. Brief of Respondent, Ruckelshaus, at 106-107. 


151 The entire Order of the Administrator is supported by substantial evidence when the record as a whole is considered. Und- 
proper application of the substantial evidence test, as formulated by the Supreme Court and by this Circuit, we affinn 
Administrator's Order, We stress again that from an adminisliative law perspective we siny^ly conclude that the Administrator's Or 
is adequately supported by evidence in the record. We do not decide whether we, ourselves, would ban DDT, nor should w€ 
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decide. We have, however, carefully reviewed the decision of the Admiiiistrator, and conclude that it should be affinned. 
ni. COMPLIANCE WITH THE NATIONAL ENVIRONMEITrAL POLICY ACT OF 1969 

The second challenge to the EPA’s action raised by petitioners Coahoma Chemical Co., et al, concerns the failure of EPA to fi 
specific report under the National Environmental Policy Act of 1969 (NEPA). That statute requires that 

to the fiillest extent possible ... all agencies of the Federal Government shall . . . include in every recommendation or report 
proposals for legislation and other major Federal actions significantly affecting the quality of the huimn environment, a detai 
statement by the responsible official on- (i) the environmental in^ct of the proposed action . . .. IFN44] *1255 **131 This has t 
interpreted to require an agency to prepare an environmental in^ct statement whenever the agency's proposed action will hav 
sigi^cant effect on the environment. 


FN44. 42 U.S.C. S 4332(2KCI (19701 . The statement k required to include consideration of 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-tc 
productivity, and 

(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should ii 
implemented. 


Id. 


There is little doubt but that the action of EPA m withdrawing DDT registrations will have a substantial effect on the hun 
environment- indeed, that was the very purpose of the EPA action. The court is asked to consider two other, somewhat interrela 
questions concerning NEPA. First, is Ae EPA an agency subject to the requirements of the statute when it undertakes enviroaraei 
actions such as the cancellation of DDT registrations here? Second, has EPA in effect complied with the requirements, despite the 1 
of a formal NEPA impact statement? 

Petitioners Coahoma Chemical Co., ct al., urge that EPA is not exempted from the NEPA requirements. They stress the statut 
language requiring ALL agencies to comply, and note that there is no specific language in eidier NEPA or FIFRA which exem 
EPA in this or any other set of circumstances. ITiey note two District Court cases which indicate that all agencies, even 
environmental ones, arc covered by the NEPA requirements. fFN4Sl Furthermore, they contrast the action of Congress in providin 
specific exemption for EPA in the Federal Water Pollution Control Act Amendments of 1 972. IFN461 with the absence of a provis 
in the 1972 FIFRA amendments enacted three days later. 1FN47I 


FN45. The two cases noted by Coahoma are Kalur v. Resor. 335 F.Suud. 1 fD.D.C.197n (re Corps of Engineers), 
Anaconda v. Ruekelsliuus. 352 F.Sunn. 697 ID.Colo.!9721 (re EPA). The first of these cases was dismissed as moot 
this Circuit. Sec Portland Cement Ass'n v. Ruckelshaus, 158 U.S.Add.P.C. 308. 318 n. 41. 486 F.2d 375. 385 n 
Q973L The second case was obsen^ed by us in portland Cement to have a 'myopic' view. Ibid. 


FN46. 33 U.S.C. § 137(c) (Supp. H, 1972). 


I'W47. The FIFRA amendments are contained in the Federal Environmental Pesticide Control Act of 1972, 7 U.S.C. § 
fSupp. II, 1972) . A similar argument was put forth in the Portland Cement case, but was dismissed by the court there 
providing a 'hazardous basis for inferring the intent of the earlier Congress.’ 158 U.S.App.D.C. at 315, 486 P'.2d at 3 
citing to United States v. Southwestern Cable Co.. 392 D.S. 157. 170. 88 S.Ct. 1994. 20 L.Ed.2d 1001 119681 . 


On the other hand, EPA contends that NEPA does not apply to the 'environmentally protective regulatory activities of 
Administrator conducted under the registration cancellatitm provision of the FIFRA.' rFN48| Instead, EPA believes that the cast 
controlled by this Circuit’s decision in Portland Cement Ass’n v. Ruckelshaus. IFN491 EPA limits its brief to the contention t 
NEPA docs not apply to this type of action, although it states in footnote that perhaps NEPA is not applicable to any of EP 
environmentally protective regulatory activities. 1FN501 
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FN48. Supplemental Brief of Respondent Ruckelshaus, at 2. 


FN49. 158 U.S.A»d.D.C. 308. 486 F.2d 37S a973k 


FNSQ. Supplemental Brief of Respondent, Ruckelshaus, at 2-3, n. 1. The EDF supports the limited stand of E 
Supplemental Brief of Petitioner, EDF, at 13. 


Portland Cement involved EPA'.s promulgation of stationary source standards for cement plants pursuant to the Clean Air A 
1FN511 The EPA action was challenged in part because the agency did not file a NEPA statement in conjunction with 
promulgation of standards. Judge Leventhal noted that ’there is a serious question whether NEPA is applicable to environmcni.- 
protective regulatory agencies. There is no express exemption in the language of the Act or Committee Reports. ' 1FN521 We analy; 
the pertinent legislative history, concluded that it was inconclittive, ai^ then looked to the purpose and policies underlying NEI 
The goal of NEPA was of course to protect the environment, which it did through 'a broadly*1256 **132 applicable measure that o 
provides a first step. ' fFN53l In Portland Cement we thought that this goal might best be served by exempting certain activities ft 
the formal requirements of filing NEPA reports. While we wjrc not there willing to decide whether there was a broad exemption 
all EPA environmental actions, we concluded that the actions taken in that case under the Clean Air Act were exempt fi’om NEI 
because the Clean Air Act 'requires the functional equivalent of a NEPA impact statement.' 1FN541 The Clean Air Act required 
Administrator to supply a statement of reasons for his proposed standard, which statement shonld set forth the environmer 
considerations, both pro and con, and thus the Act seemed to 'strike a workable balance betw'een some of the advantages f. 
disadvantages of full application of NEPA.* 1FN551 Furthermore, opportunity for public comment was provided, as was opportur 
for court review. 


FN51. 42 U.S,C.§ 1857c-6(1970). 

FN52. 158 XJ.S.Anu.D.C. at 314. 486 R2tt at 381 

FN53, Id. at 316. 486 F.2d at 383 . 


FN54. Id. at 317. 486 F.2d at 384 . 

FN55. Id. at 319. 486 F.2d at 386 . 


(61 The rationale we first developed in Portland Cement is applicable here as well, and an exemption from the strict letter of 
NEPA requirements is thus appropriate. The explicit language in FIFRA requires that pesticides be deregistered if they will 
injurious to man and his environment. The substantive standard established by the statute places great enqjhasis on the quality 
man's environment. Additionally, tlie prccedural standards provide full opportunity for thorough consideration of the environmen 
issues, and for ample judicial review. In this particular case, lengthy hearings were held, during which public comment was solicit^: 
and a wide scope of environmental aspects were considered. Thus the functional equivalent of a NEPA investigation was providt 
for all of the five core NEPA issues were carefully coi^idcrcd; the environmental impact of the action, possible adverse environmen 
effects, possible alternatives, the relationship tietween long-and short-term uses and goals, and any irreversible commitments 
resources—all received attention during the hearings and decision-making process. fFN561 The law requires no more. 


FIV56. See note 44, supra. 


When it is clear that the NEPA objections are being raised by parties who have had an^le opportunity to express their views . IFNr 
when there has been functional compliance, the Portland Cement rationale should certainly apply, and the agency action should 
exempted from the strict letter of NEPA requirements. As we wrote recently, 'To require a 'statement,' in addition to a decision sent- 
forth the same considerations would be a legalism earned to the extreme.' 1FN58I 


Copr. ® West 2004 No Claim to Orig. U.S, Govt. Works 
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FN57. As EPA points out, the KEPA objection was only first raised in the briefs to this court; in none of the eai 
proceedings was any mention made of NEPA requiren»nte. The raising of the objection so late in the proceedings makes 
Coahoma position look more like a delaying tactic tf>an a real concern with the environment. However, our recent decis 
in Arizona Public Service Co. v. FPC. 157 1 J.S.Add.D.C:. 272> 280. 483 F.2d 1275. 1283 (1973). noted that ’the tardine 
the parties cannot excuse an agency from con^Iying with its responsibilities under NEPA.' 


FN58. International Harvester Co. v. Ruckelshaus. 155 U,S>Apd.D.C. 411, 446, 478 F.2d 61S. 650 ii. 130 (1973) . 
court in International Harvester noted that 

the requirements of NEPA should be subject to a 'construction of reasonableness.' Although we do not reach the ques- 
whether EPA is automatically and completely exempt from NEPA, wc sec little need in requiring a NEPA statement frorr 
agency whose raison d'etre is the protection of the environment and whose decision on suspension is necessarily infused v 
the environmental considerations so pertinent to Congress in designing the statutory framework. 

Ibid. 


Our recent decision in Arizona Public Service Co. v. FPC . IFN591 which requires an *1257 **133 agency to at least file a staten 
of reasons as to why an impact statement is not necessary . [FN60I is inapposite to the case at bin. In Arizona Public Service 
Federal Power Commission did not look carefully at the environmental questions, but merely concluded in one sentence that there \ 
no environmental impact. tFN6Il That is a far cry from the instant case, where the whole focus of the agency action has been on 
environmental aspects of the use of DD T. The reason for the failure to file a formal NEPA impact statement need not be explic 
stated here, for it i.s apparent on the face of the agency’s action. 


FN59. 157 U.S.App.D.C. 272. 483 F.2d 1275 H973k 

FN60. 483 F.2d at 1282 . 


Fisei.ld. at 1280 - 1281 , 


171 We conclude that where an agency is engaged primarily in an examination of environmental questions, where substantive £ 
procedural standards ensure full and adequate consideration of environmental issues, then formal compliance with NEPA is 
necessary, but functional compliance is sufficient. Wc are not formulating a broad exemption from NEPA for all environmei 
agencies or even for all environmentally protective regulatory actions of such agencies. Instead, we delineate a narrow exempt 
from the literal requirements for those action.s which are undertaken pursuant to sufficient safeguards so that the purpose and polic 
behind NEPA will necessarily be fulfilled. The EPA action here meets this standard, and hence this challenge to EPA actioi 
rejected. 

IV. CONCLUSION 

On review of the decision and Order of the EPA Administrator, we find it to be supported by substantial evidence based on the rec 
as a whole. Furthermore, we find that EPA has provided tlie functional equivalent of a formal NEPA report. Therefore, the i 
challenges raised concerning the Administrator's decision to cancel DDT registrations are rejected and the Administrator’s actior 
affirmed. 

489 F.2d 1247, 6 ERC 11 12, 1 60 U.S.App.D.C. 123 
END OF DOCUMENT 


Copr. ® West 2004 No Claim to Orig. U.S. Govt. Works 
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Senator Whitehouse. Thank you very much, Mr. Ruckelshaus. 

Governor Whitman. 

STATEMENT OF CHRISTINE TODD WHITMAN, PRESIDENT, THE 

WHITMAN STRATEGY GROUP; FORMER GOVERNOR, STATE 

OF NEW JERSEY; AND FORMER ADMINISTRATOR, U.S. ENVI- 
RONMENTAL PROTECTION AGENCY 

Ms. Whitman. Thank you very much, Mr. Chairman and Rank- 
ing Member Sessions for holding this hearing and allowing us this 
opportunity. 

I have to begin by expressing my frustration with the discussion 
about whether or not the Environmental Protection Agency has the 
legal authority to regulate carbon emissions that is still taking 
place in some quarters. 

The issue has been settled. EPA does have the authority. The 
law says so, the Supreme Court has said so twice. That matter, I 
believe, should now be put to rest. Given that fact, the agency has 
decided, properly in my view, that it should act now to reduce car- 
bon emissions to improve the quality of our air, protect the health 
of our people and as part of an international effort to address glob- 
al climate change. 

To the United States, climate change is not just an environ- 
mental issue or an economic issue. Climate change also has very 
real implications for our national security. Those concerns must be 
an important part of any discussion that takes place. 

We all know that the earth’s climate is changing. We also know 
that human activity, although not solely responsible and we should 
freely acknowledge that, is teth contributing to that change and in- 
creasing the risks that we will push the environment beyond the 
point at which we can repair it. 

We should know that when one is contributing to a problem, one 
has an obligation to be a part of the solution of that problem. That 
is what the EPA is trying to do. 

There is, of course, honest disagreement about aspects of the 
agency’s power plant proposal, including whether or not it may be 
stretching its legal authority a bit too far in some parts of the pro- 
posed rule. I am sure, however, that EPA will be made aware of 
all concerns during the comment period. 

My hope, however, is that the primary focus will be on the sub- 
stance of the proposed rule and not EPA’s broad authority to pro- 
mulgate it. That being said, it is clear that the Clean Air Act, as 
it now stands, is an imperfect tool to address the unique challenges 
that climate change presents, congressional action and leadership 
would be a preferable approach, but since Congress has declined to 
act, EPA must. That is the law. Action will not come without cost, 
but since President Nixon created the EPA in 1970, it has sought 
to carry out its mandate in a balanced way. 

Environmental protection and economic prosperity are not mutu- 
ally exclusive goals. EPA has not always been able to reach a State 
of perfect equilibrium. I think we will all agree to that. It has, how- 
ever, consistently struck a reasonable balance that protects both 
the health of the environment and the health of the economy. 

From 1980 to 2012, the total emissions in the United States of 
six common air pollutants dropped 67 percent. At the same time. 



89 


our population grew by 38 percent. Our energy consumption in- 
creased by 27 percent and our GDP more than doubled in constant 
dollars. 

More people consuming more energy emitted much less pollution 
without sacrificing economic growth. That is clear evidence of the 
balance that EPA has been able to strike in the past. If the past 
is prologue, further reductions are both achievable and affordable. 

Mr. Chairman, my hope is that Congress will at long last ac- 
knowledge that climate change is real, that humans are contrib- 
uting to it, and that the potential consequences of inaction are far 
greater than the projected costs of action. 

We have specific and scientific consensus on this issue. What we 
need is political consensus. The two parties were able to rally 
around a common purpose in the early days of the modern environ- 
mental policymaking. It is urgent that they do so again. 

Thank you very much. 

[The prepared statement of Ms. Whitman follows:] 
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Statement of the Honorable Christine Todd Whitman 
before the 

United States Senate Committee on Environment and Public Works 
Subcommittee on Clean Air and Nuclear Safety 
Washington, D.C. 

June 18,2014 


Thank you, Mr, Chairman (Whitehouse) and Ranking Member Sessions for 
the opportunity to appear before you this morning. It has been some time since 1 
have appeared before a Senate committee. It's good to be with you. 

I must begin by expressing my frustration that the discussion about whether 
the Environmental Protection Agency has the legal authority to regulate carbon 
emissions is still taking place in some quarters. 

The issue has been settled. EPA does have the authority. The law says so and 
the Supreme Court has said so twice. The matter should be put to rest. 

Given that fact, the Agency has decided - properly, in my view - that it should 
act now to reduce carbon emissions to improve the quality of our air, protect the 
health of our people, and as part of an international effort to address global climate 
change. 

For the United States, climate change is not just an environmental issue or an 
economic issue. Climate change also has very real implications for our national 
security, and those concerns must be an important part of the discussion. 

We all know, after all, that the earth’s climate is changing. We also know that 
human activity, although not solely responsible, as we should freely acknowledge, is 
both contributing to that change and increasing the risk that we will push the 
environment beyond the point at which we can repair it. And we should know that 
when one is contributing to a problem one has an obligation to contribute to its 
solution. That’s what the EPA is trying to do. 

There is, of course, honest disagreement about aspects of the Agency's power 
plant proposal, including whether it may be stretching its legal authority a bit too far 
in some parts of the proposed rule. I’m sure, however, that EPA will be made aware 
of any and all concerns during the comment period. But I hope the primary focus 
will be on the substance of the proposed rule, and not EPA's broad authority to 
promulgate it. 
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That being said, it's clear that the Clean Air Act, as it now stands, is an 
imperfect tool to address the unique challenges that climate change presents. 
Congressional action and leadership would be a preferable approach. But since 
Congress has declined to act, the EPA must. 

Action will not come without cost. But since President Nixon created the EPA 
in 1970, it has sought to carry out its mandate in a balanced way. Environmental 
protection and economic prosperity are not mutually exclusive goals. 

EPA has not always been able to reach a state of perfect equilibrium. It has, 
however, consistently struck a reasonable balance that protects both the health of 
the environment and the health of our economy. 

To illustrate, from 1980 to 2012, the total emissions in the United States of 
six common air pollutants dropped by 67 percent. At the same time, our population 
grew by 38 percent, our energy consumption increased by 27 percent, and our GDP 
more than doubled, in constant dollars. 

So more people, consuming more energy, emitted much less pollution 
without sacrificing economic growth. That is clear evidence of the balance the EPA 
has struck. 

If the past is prologue, further reductions are achievable and affordable. 

Mr. Chairman, my hope is that Congress will, at long last, acknowledge that 
climate change is real, that humans are contributing to it, and that the potential 
consequences of inaction are far greater than the projected costs of action. 

We have a scientific consensus around thi.s issue. We also need a political 
consensus. 

The two parties were able to rally around a common purpose in the early 
days of modern environmental policymaking. It is urgent that they do so again. 


Thank you. 
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IN THE ARENA 

The Climate Is Changing. Republicans 
Need to Open Their Eyes Before It’s Too 
Late. 

By CHRISTINE TODD WHITMAN May 14, 2014 

T his week, two teams of scientists announced that the West 
Antarctic ice sheet has begun collapsing, beginning what 
they call an “unstoppable” process that could raise sea levels 
by as much as 15 feet over time. “This is really happening,” Thomas 
P. Wagner, one of the researchers, told the New York Times. 
“There’s nothing to stop it now.” 

The timing was especially unfortunate for Marco Rubio, the Florida 
Republican senator and 2016 hopeful, who had just cast doubt on 


http://www.politico.com/magazine/story/2014/05/my-party-need... 6/1 1/2014 
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the phenomenon of human-induced climate change, telling ABC 
News, “I do not believe that human activity is causing these 
dramatic changes to our climate the way these scientists are 
portraying it.” 

Rubio has expressed more reasonable positions on the topic in the 
past— and he quickly sought to clarify his remarks— but 1 do not 
entirely blame him for his rhetorical shift. In an annual Pew poll, 
only 14 percent of Republicans cited climate change as a top policy 
priority. That’s down from 23 percent in 2007, the first year Pew 
included climate change in its priority list. The party has clearly 
changed in those seven years, and Rubio knows where his voting 
base for 2016 is on the issue. 

This is not simply a problem in the Republican Party, though. The 
American public routinely ranks addressing climate change low on 
its list of priorities for Washington. This year it ranked 19th among 
20 issues tested by Pew, just behind “dealing with moral 
breakdown” and “improving roads, bridges, public transit.” 

The climate issue is politically challenging not only because it’s at 
the bottom of people’s priority lists, but also because of overreach on 
both sides of the debate. Humans aren’t the sole “cause” of climate 
change, and environmentalists have done a disservice in making 
that claim too assertively. Our activities are exacerbating natural 
phenomena, making us part of the problem, but the Earth and its 
climate has been changing since it was formed. Because of human 
activity, things are changing faster than nature or humans can 


http:, ''/WWW'. politico.com/magazine/sto 17 / 20 14,/05/my-party-need... 6/1 1,''2014 
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adapt, and the sooner we start taking steps to slow things, the better 
off we will be. 

The modern environmental movement arguably began with Teddy 
Roosevelt, the Republican president who established the national 
park system. A Republican president, Richard Nixon, and a 
Democratic Congress created much of our landmark environmental 
legislation, including the Clean Air Act and the establishment of the 
Environmental Protection Agency. But Republicans have gotten 
away from those values in recent years. The only way to return the 
GOP to its roots and, in turn, make headway on climate change is by 
ensuring that Republicans— and all Americans— recognize the verj^ 
real economic costs of not protecting our environment. 

Scientists have long predicted that one of the consequences of 
climate change will be more frequent and more severe storms. They 
can’t predict w^here and when they will occur, but the extreme 
magnitude of them reflects climate change. We saw the destruction 
wrought by Hurricane Sandy in 2012, and I do not want anyone to 
have to endure what citizens of the New Jersey and New York 
coastlines experienced in that storm. Taking just my home state as 
an example, New Jersey’s 127 miles of sandy beaches contribute 
approximately $20 billion in economic activity to New Jersey’s 
economy. More frequent and more severe storms means more 
homes and businesses destroyed, state economies blighted and of 
course, most importantly, more lives lost. We simply cannot afford 
to let that happen. 


http ://www. politico. coiTi/magazine/stoiy'/2014/05/my-party-need... 6/11/2014 
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And the climate’s not the only thing at stake here. Recent studies 
linking various health and economic impacts of environmental 
contamination should be enough to give any policymaker pause: the 
connection between certain pesticides and Parkinson’s, the 
correlation between elevated lead in gasoline with crime rates and 
the finding that pregnant women who were exposed to high levels of 
diesel particulates were twice as likely to have an autistic child. In 
our necessary mission to grow the economy, we cannot neglect 
environmental stewardship; the price we pay is much greater than 
we can afford, both in terms of dollars and human lives. 

This is no zero-sum game. In fact, the more our economy grows, the 
better we ought to be able to protect the planet— and ourselves. 
Recently economists have hypothesized what is called the 
“environmental Kuznets curve,’’ which shows that after a certain 
point in a country’s development, GDP continues to grow even as 
the level of environmental pollutants decreases. To use just one 
example, between 1970 and 2006, U.S. GDP grew by 195 percent, 
yet thanks to regulatory changes annual emissions of carbon 
monoxide, nitrogen oxide, sulfur dioxide, and lead all decreased 
significantly. 

I remain confident that economic prosperity and environmental 
protection arc not mutually exclusive goals, and as soon as my party 
recognizes the exorbitant economic costs of not acting on climate 
change, I believe we will start to make progress. It is imperative that 
Congress make this issue a priority. I only hope it’s not already too 
late. 


http://www.politico.com/magazine/story,/20 1 4/05/my-party-need... 6/1 1 /20 1 4 
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Christine Todd Whitman, former governor of New Jersey and 
administrator of the U.S. Envmonmental Protection Agency , is 
president of the Whitman Strategy Group. 


Additional credits: 

a Lead image by Getty. 
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Environment and Public Works Committee Hearing 
June 18, 2014 

Follow-up Questions for Written Submission 


Questions for Whitman 
Questions from: 

Senator Sheldon Whitehouse 

1. Before many environmental regulations are applied, dire consequences and worst fear 
outcomes are usually perpetuated. How did the worst fears and assumptions of bad 
outcomes from environmental regulations turn out in reality as the rules were applied in 
your own experience? 

As I indicated in my testimony, environmental protection and economic growth can go hand 
in hand. From 1980 to 2012, the total emissions in the United States of six common air 
pollutants dropped by 67 percent. At the same time, our population grew by 38 percent, 
our energy consumption increased by 27 percent, and our GDP more than doubled, in 
constant dollars. As I mentioned at the hearing, one example during my tenure was the 
regulation of diesel non-road engines. When we began the regulatory process, industry 
complained that they couldn't possibly meet the new, cleaner engine standards in the 
timeframe proposed and that it would be very costly. As the process proceeded, one 
company eventually came forward and said they could meet the new standards within the 
timeframe, As the regulations went into effect, all of the companies were able to comply 
without dire consequences, and significant clean air benefits have been achieved. 

EPA has compiled on their website the costs and benefits of the various Clean Air Act 
regulations at: http://www.epa.eov/cleanairactbenefits/economv.html 


Questions from: 

Senator Cory Booker 

1. Governor Whitman, I appreciated your opening comments which recognized that 

environmental protection and economic prosperity are not mutually exclusive goals. Since 
2009, the nine states participating in the regional cap-and-trade program known as R66I 
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have cut emissions by 18 percent, while their economies grew by nearly 9 percent during 
that time period. I believe that New Jersey should re-join RGGi. 

a. In light of the proposed new ERA power plant regulation which would give flexibility 
to states in how to reduce emissions, do you believe that New Jersey should now 
consider re-joining RGGI? 

I will leave that decision to Gov. Christie. 

2. From my research it seems that New Jersey is particularly vulnerable to the effects of 
climate change. Not only are sea levels off the Jersey Coast expected to rise more than the 
global average in coming years, but our coast is also slowly sinking over time. All of this 
adds up to potentially catastrophic future flooding. 

a. Is this consistent with your understanding of the threat climate change poses to 
New Jersey? 

I would agree that, with 127 miles of beach front, New Jersey is certainly at 
significant risk from sea level rise, but I’m not sure that it is more or less vulnerable 
than other coastal states. 

3. Governor Whitman, nationally we get about 20 percent of our electricity from nuclear 
energy. But in New Jersey we get nearly 50% of our electricity from nuclear, 

a. As a carbon free source of base load power, do you see more nuclear energy as part 
of the solution towards significant emissions reductions? 

Yes 


Questions from: 

Senator David Vitter 

1. Author and environmental activist Bill McKibben has written that "[y]ou can have a healthy 
fossil-fuel industry or a healthy planet, but you can't have both." 

Do you agree with this statement? 

No. This is not an either/or situation. As we have seen from other resource and 
environmental challenges, there is great potential in new technology that will allow us 
to use responsibly such resources even as we move to a low-carbon economy. 

2. Mr. McKibben has also written that "one way to fight the power [of fossil fuel companies] is to 
stop using fossil fuel." 
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Do you think this is realistic for consumers, in light of the fact that, as the International 
Energy Agency noted, "Despite all the attention given to renewable energy, fossil fuels 
still produce about four-fifths of the energy consumed worldwide?" Moreover, by 2050, 
the lEA projects that, even with its most aggressive carbon reduction scenario, fossil 
fuels would still provide 45 percent of global energy demand. Do you agree with this 
projection? More broadly, do you agree that, even as countries take steps to reduce 
carbon emissions, fossil fuels will continue to comprise a substantial portion of the 
global energy mix in the coming decades? 

I agree that fossil fuels make up a substantial part of our energy mix and will continue to 
do so for some time. My hope is that we can migrate to cleaner sources of power over 
time, such a nuclear power and renewable energy, and can increase our efforts at 
conservation and efficiency. Within the fossil fuels, natural gas is cleaner than coal and 
can be an important fuel, particularly in the nearer term, and hopefully we can 
transition to cleaner coal as the technology becomes available/affordable. 

3. Mr. McKibben has written that a "huge problem with increased reliance on cheap natural gas: it 
undercuts that transition to zero-carbon energy sources like solar and wind power, locking us 
into long-term reliance on fossil fuels." 

Do you agree with this statement? Do you believe that "reliance on cheap natural gas" 
has been harmful or helpful to the U.S. economy, particularly for consumers and 
manufacturers? 

I do not agree; I do not think It is an elther/or proposition. We can use more natural gas 
while also increasing our use of renewables. Overall, natural gas has been helpful to our 
country since much of it is domestically produced, and it has allowed for the reduction 
in coal use. We need to be careful not to over*invest in natural gas as an electricity 
source, however, because of its price volatility. We also need to be careful that the gas 
is obtained in a safe and environmentally protective manner. This is why 1 agreed to 
serve on the Board of the Center for Sustainable Shale Development (CSSD), a 
collaboration built on constructive engagement among environmental organizations, 
philanthropic foundations, and energy companies in the Appalachian Basin working to 
develop rigorous performance standards for sustainable shale development. 

The larger issue, however, involves the absence of any national energy policy that sets a 
long-term agenda to reach a low-carbon economy to meet the challenges of a changing 
climate. We, as a nation, would be far better off with such an energy policy, instead of 
the ad hoc approach we now take. 
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4. Activist Naomi Klein wrote that “with the fossil-fuel industry, wrecking the planet is their 
business model. It's what they do." 

Do you agree with this statement? 

No 

5. On November 3, 2013, climate scientists Kerry Emanuel, Tom Wigley, James Hansen, and Ken 
Caldeira, in an open letter to environmentalists, disputed the notion that world energy demand 
could be met with 100 percent renewables. Nuclear, they contend, must be part of the 
equation: “Renewables like wind and solar and biomass will certainly play roles in a future 
energy economy, but those energy sources cannot scale up fast enough to deliver cheap and 
reliable power at the scale the global economy requires. While it may be theoretically possible 
to stabilize the climate without nuclear power, in the real world there is no credible path to 
climate stabilization that does not include a substantial role for nuclear power ." 

Do you agree with the authors of this statement? 

Yes 

6. According to Ted Nordhaus and Michael Schellenberger of the Breakthrough Institute, 
"Whatever their merits as innovation policy, Germany's enormous solar investments have had 
little discernible impact on carbon emissions. Germany’s move away from baseload zero-carbon 
nuclear has resulted in higher coal consumption since 2009. In 2012, Germany's carbon 
emissions rose 2 percent ." 

Do you agree with this statement? Do you believe the U.S. should deploy more nuclear 
instead of relying on renewables to provide baseload power? 

I agree with the statement from the Breakthrough Institute. I do not believe, however, 
that nuclear and renewables are an either/or proposition. I support increasing our use 
of nuclear power while also expanding our use of renewables. Most renewables, like 
wind and solar, are not baseload power, however, and require backup power. 

7. According to an analysis by the fconom/sf magazine, renewable energy targets in Germany are 
popular, but their economic consequences are not. As the Economist explained, consumers 
"increasingly dislike" the “side-effects" of subsidizing renewable energy. “First, there is the 
rising cost of electricity. This is a consequence of a renewable-energy law passed in 2000 which 
guarantees not only 20 years of Fixed high prices for solar and wind producers but also preferred 
access to the electricity grid. As a result, Bavarian roofs now gleam with solar panels and 
windmills dominate entire landscapes. Last year, the share of renewables in electricity 
production hit a record 23.4%." 
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The Economist explained further, "This subsidy is costly. The difference between the market 
price for electricity and the higher fixed price for renewables is passed on to consumers, whose 
bills have been rising for years. An average household now pays an extra €260 ($355) a year to 
subsidise renewables; the total cost of renewable subsidies in 2013 was €16 billion. Costs are 
also going up for companies, making them less competitive than rivals from America, where 
energy prices are falling thanks to the fracking boom." 

Do you believe that Germany's renewable energy policies have delivered zero-carbon 
energy without harming consumers? Do you believe that states, as they attempt to 
meet EPA's emissions targets under the proposed Clean Power Plan for existing power 
plants, can both deploy more renewable energy while doing so without raising the cost 
of electricity, or imposing higher costs on consumers? 

I agree that renewable energy can be costly. I will defer to the states on how they will 
comply with the Clean Power Plan, but in general I believe we need an "all of the above" 
strategy to meet our energy needs while also working to reduce emissions. 

8. Do you think the U.S. drilling boom, spurred by the technological advance of hydraulic 

fracturing, coupled with horizontal drilling, has been positive or negative for the U.S, economy, 
particularly for consumers? 

I believe it has been a net positive since it is a domestically-sourced fuel and it has allowed for us 
to reduce our coal use. On the other hand, natural gas is subject to price spikes so I believe we 
need to be careful not to over-invest In natural gas plants as an electricity source. Also, we 
must be sure that the natural gas is extracted safely, in an environmentally protective way. That 
is one of the reasons I've agreed to serve on the Board of the Center for Sustainable Shale 
Development, (CSSD), a collaboration built on constructive engagement among environmental 
organizations, philanthropic foundations, and energy companies in the Appalachian Basin 
working to develop rigorous performance standards for sustainable shale development. 


9. Do you think EPA's Clean Power Plan will have a meaningful effect on reducing global 
greenhouse gas concentrations by 2030? Please explain how the Clean Power Plan will prevent 
rising sea levels, droughts, wildfires, and severe weather. 

I will defer to the EPA to defend their plan and to explain its results. I do believe, however, that 
it is important for our country to take meaningful action on climate change and to show 
leadership on the issue if we are going to get the rest of the world to take action also. 

10. As you are at least tangentially aware, fossil resources provide the base molecules and products 
that we need to manufacture virtually everything we use in a modern society. In fact, coal 
combustion byproducts are what comprise, strengthen and make possible our roads and 
infrastructure. Chemicals derived from oil and natural gas production are what are refined and 
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manufactured into virtually every product we use today, from computers to our homes, and are 
what make possible wind turbines (all components derived, manufactured or refined from fossil 
fuels). Accordingly, many claims about eliminating our use of fossil resources are wholly illusory. 
However, in order to provide a better understanding of some of your claims regarding our 
nation's dependence on these resources, other than counting intermittent electricity 
generations as a product, please provide a comprehensive list of all the things that are a product 
or can be manufactured out of sunlight and wind (again please exclude electricity). 

I am not sure what you mean by my "claims regarding our nation's dependence on these 
resources." I agree with you that we cannot eliminate the fossil fuel industry. I am not aware of 
products manufactured out of sunlight or wind other than electricity, although sunlight is 
obviously integral to industries Involved in food production, lumber, etc. 


11. The new NAAQS standard for PM2.5 was established in December 2012. Why would EPA 
purposely ignore the impact of the new standards on continuing reductions? 

I would defer to EPA for a response to this question. This standard was established nearly 10 
years after my departure from the agency. 

12. Based on EPA's air trends data, PM2.5 concentrations have been reduced by 33% from Year 
2000 to Year 2012, and the trend Is for further reductions under the new regulations. Given 
this, how and why are "co-benefits" of the GHG NSPS justified? 

Again, I would defer to EPA for information pertaining to the GHG NSPS. 


13. There are serious problems with the science underpinning the PIVI2.5 standards. The key 
participants (Beale, Brenner, Wegman) were employed during your tenure at EPA. 

a) Were you ever briefed by any of these individuals? 

b) Did you ever review the work of these individuals? 

c) Were you ever made aware of the problems with the data? 

d) What regulations were developed or promulgated during your tenure that were 
justified based on this data? 

a. Yes 

b. No. None of these individuals reported to me so I did not review their work. 

c. No 

d. None that I am aware of. 

14. Do you believe it is appropriate for the American public to trust EPA on any regulation that relies 
upon "secret science"? 
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I believe EPA should use the best science available when developing regulations. 

15. Please explain what constitutes a violation of the Information Quality Act, 

I will defer to the legal experts as to what constitutes a violation of this law. 0MB guidance on 
the Act can be found here: 

http://www.whitehQuse.gQv/Qmb/inforeg agency info quality links 

16. Please explain what constitutes a violation of the Data Access Act. 

I will defer to the legal experts as to what constitutes a violation of the Data Access Act, The 
0MB Circular on this issue can be found here: http://www.gpo.gov/fdsvs/pke/FR-1999-10- 
08/html/99-26264.htm 


17. On December 4, 2001, you were advised by Dr. John Graham, OIRA: 

Based on our reviews of EPA's recent rulemakings on air pollution and the agency's 2001 Regulatory 
Plan, it is clear that we need to understand better which sources of PM in our economy are 
responsible for the PM-related health effects. As the present time, there is no scientific consensus 
about what toxicity values ore appropriate for specific types of particles and, as a result, EPA has 
adopted a default position in past regulatory analyses that all particles are equally toxic. However, 
there is emerging evidence that some types of fine particles may pose a greater health risk. The 
more recent multi-city studies suggest that PM appears to be more harmful in some cities than 
others, variation that may be attributable to the different kinds of particles found in different cities. 
Studies vary in their findings about which sources of PM are most strongly related to mortality, 
identifying a variety of sources from coal combustion and oil burning to the emissions from motor 
vehicles. 

If research can identify those particles most responsible for health risks, it maybe possible to 
design controls that do more for public health and cost the economy less than would occur 
through policies that assume all particles are equally toxic. Given the tens of billions of dollars of 
social costs that will be devoted to PM emissions over the next 20 years, this follow-up research 
should begin without delay in FY 2002. 

On March 12, 2002, you responded by indicating that EPA was proceeding with more research. 
What were the results of that research while you were at EPA? 

I am not aware of any outcomes from the research conducted that year. I left EPA in June 2003. 

18. In April 2006 OIRA sent a letter to Admin Johnston (sic) indicating that there were still serious 
concerns about the ability of EPA to properly differentiate between the effects of PM2.5 and 
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PMIO. Are you aware of any progress in addressing the OIRA concerns about the data and 
modeling used by ERA? 

No 

19. The ozone concentrations have been reduced 14% from 1990 to 2012 and 9% from 2000 to 
2012. The national average is now below the ERA standard. How can ERA justify "co-benefits" 
of the GHG NSPS rule? And why has ERA not provided a baseline projection of the ozone levels? 

I will defer to EPA to answer questions related to their proposed rule. 

20. EPA is well aware that indoor air is a major factor in asthma incidents. How do you account for 
this effect in your views on the NSPS? 

I will defer to EPA to answer questions about their proposal. As you know, the rule is a proposal 
at this point and is likely to change following the comment period, 

21. The Model for the Assessment of Greenhouse Gas Induced Climate Change (MAGICC) was 
adopted by EPA to estimate the impacts of C02 reduction policies. Was this model was in use 
during your tenure? If the model showed negligible temperature and sea level rise as a result of 
a proposal, how should EPA respond? Why didn't EPA present this analysis in the RIA for the 
GHG NSPS? 

I do not know whether that model was used in my tenure. I will defer to EPA to answer 
questions related to the appropriate use of this model and their GHG NSPS proposal. 

22. EPA has used an approach to estimate the impact of loss of discretionary income on premature 
death among the elderly. Was this analysis ever used during your tenure at EPA? Why weren't 
these results reported in the GHG RIA? 

I do not know if this approach was used during my tenure. Again, I would defer to EPA as to why 
these results were not reported in their GHG RIA. 

23. Please explain the process of photosynthesis. 

See 4*'’ grade science activities in Louisiana for a definition: 

httn://www.vrml,kl2.la-us/4th/science/science by unit08/4th sc unit4/un4act2 sc.htm 

24. How many parts per million (ppm) do humans inhale of C02 when they breathe? How many 
ppm do humans exhale when they breathe? 
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For gases by percentage, see http://en.wtkipedia.org/wil<i/Breathing 

25. Of ail the "pollutants" regulated by the Clean Air Act and EPA, please provide a list of all those 
humans exhale at a greater rate than they inhale and at what rate in ppm are they exhaled? 

I am not aware of any pollutants that are exhaled at a greater rate than they are inhaled, as is 
carbon dioxide. 

26. Albert Einstein once famously stated that "the right to search for truth implies also a duty; one 
must not conceal any part of what one has recogni 2 ed to be true." Do you agree with this 
statement? 

Yes, in general. 

a. In light of the Einstein quote, please answer the following questions based on 
empirical evidence as well as provide the source for your answer: 

i, What are all the natural influences on our climate and which ones are 
we able to control or not control? 

While the Third National Climate Assessment (NCA) can be referenced 
to address the entirety of the questions, some natural influences on our 
climate include varying solar output from the sun, volcanic eruptions, 
and the El Nino Southern Oscillation (ENSO). Human factors are those 
we can control and include the emissions of heat-trapping gases and 
particles as well as clearing of forests and other land-use changes. 

Additionally, the third NCA report explains that natural climate drivers 
alone do not explain recent observed warming, and that over the last 
half century the majority of the warming at the global scale can only be 
explained by the effects of human influences, especially the emissions 
from burning fossil fuels and from deforestation, 

ii. For how long has the climate been changing and does climate change 
predate the internal combustion engine? 

Natural influences on our climate have been changing our climate long 
before the invention of the internal combustion engine. However, the 
scientific consensus from the nation's climate experts states in the third 
NCA that human activities have been the main driver of climate change 
for the last half century. 
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iii. Have global average temperatures over the last 15 years been 
increasing, decreasing, or stayed virtually the same? 

According to the National Climatic Data Center (NCDC), global average 
temperatures have increased over the last 15 years above the 

20th century average - from 0.46*0 above the 20th century average in 
1999 to 0.62*0 above the 20th century average in 2013. The NCDC also 
finds that 12 of the 13 warmest years on record have occurred in the 
last 15 years. 

iv. Has all climate change throughout earth's geologic history been 
negative? 

The ever-changing climate has positive and negative impacts on people 
and the environment across regions around the world. The rate at 
which the climate is changing, primarily from the emissions of 
greenhouse gases and deforestation resulting from human activities, is 
expected to result in negative impacts that will outweigh positive 
impacts on a global scale, as stated in the latest global assessment by 
the leading climate scientists around the world according to the IPCC. 

For example, the IPCC's AR5 report states with high confidence that 
"[gjlobally, positive impacts will be outweighed by the magnitude and 
severity of negative impacts...” 

The IPCCs AR5 report also states with very high confidence that “[r]ising 
sea levels and storm surges, heat stress, extreme precipitation, inland 
and coastal flooding, drought and water scarcity, and air pollution pose 
widespread negative risks for people, health, livelihoods, assets, local 
and national economies, and ecosystems...” 


V. Over the last 100 years have hurricanes been increasing or decreasing in 
number and intensity? 

According to the IPCC's ARB report, limited observation capabilities have 
made it difficult to discern a trend in tropical cyclone activity over the 
last century. However, the technological advancements (e.g., the 
satellite era) have allowed for more comprehensive observations since 
the 1970$, and they have revealed a robust increase in the intensity and 
frequency of tropical systems in the North Atlantic, The IPCC also states 
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that projections for the 21st century indicate a warmer world will result 
in an increase in tropical cyclone strength and associated rainfall. 

vi. How does the Great Colonial Hurricane of 1635 compare to the recent 
history of hurricanes in the United States over the last 5 years? 

The lack of observational capabilities in the 1635 present challenges in 
documenting the Great Colonial Hurricane (GCH) of 1635, which 
according to NOAA, were mainly limited to the accounts of William 
Bradford and John Winthrop, making a comprehensive assessment of 
this hurricane extremely difficult, 

Technological and scientific advancements have been exponential since 
1635, and assessments of tropical cyclones are now rigorous and 
comprehensive. When only taking into account tropical cyclones over 
the past 5 years that each cost the United States more than $1 billion, 
NCDC estimates they caused nearly $80 billion in aggregate costs. 

vii. What decade was the worst decade for drought in the United States? 

According to Richard Heim, a meteorologist and drought expert with 
NCDC, "In terms of percent area of country affected by drought (as 
measured by the Palmer Drought Index), the 1930’s Dust Bowl decade is 
the worst drought on record by spatial area." 

According to NCDC, "(t)he 'dust bowl' effect was caused by sustained 
drought conditions compounded by years of land management 
practices that left topsoil susceptible to the forces of the wind," 
meaning human activities played a role in the magnitude of the 
drought. 

viii. What decade was the worst decade for wildfires in the United States? 

According to the third NCA report, "(sjeasonal and multi-year droughts 
affect wildfire severity. For example, persistent drought conditions in 
the Southwest, combined with wildfire suppression and land 
management practices, have contributed to wildfires of unprecedented 
size since 2000. Five western states (Arizona, Colorado, Utah, California, 
and New Mexico) have experienced their largest fires on record at least 
once since 2000. Much of the increase in fires larger than 500 acres 
occurred in the western United States, and the area burned in the 
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Southwest increased more than 300% relative to the area burned during 
the 19705 and early 1980s.'" 

The third NCA report also states, "[d]rought and fire risk are increasing 
in many regions as temperatures and evaporation rates rise. The greater 
the future warming, the more these risks will increase, potentially 
affecting the entire United States," 

ix. Is the statement "What we do know is the temperature around the 
globe is increasing faster than was predicted even ten years ago" an 
accurate statement of global warming claims? Please provide the base 
source and by what you are measuring for any supporting position. 

According to NCDC, global average temperatures over the last 10 years 
have continued to rise. While the increase temperatures has been at a 
rate more in-line with the lower end of some model projections, 
additional warming to global temperatures will only further enhance the 
risk we face from the impacts of climate change in the United States and 
globally. 

X. What Is the current rate of sea level rise, and how does it compare to 
the first and second halves of the twentieth century? What has been 
the average: rate of seal level rise since the last ice age? 

According to the IPCC AR5 report, it is likely that global mean sea level 
has accelerated since 1900. For a comprehensive and detailed answer 
to your question, please reference the report. 
http://www.ipcc.ch/report/ar5/wgl/ 

xi. Please provide a list of the worst ten floods in world history based on 
human impacts, including the country and date they occurred, and the 
number of human lives lost. 

National and international organizations like the National Climatic Data 
Center and the World Meteorological Organization can likely provide 
you with the answer to your question. 

As an overall comment to your questions above, I would say that climate change is a naturally 
occurring phenomenon that is exacerbated by human behavior, causing the climate to change at 
a rate faster than the environment can adapt. While we cannot determine if a particular 
weather event is caused by climate change, we can expect an increased frequency of extreme 
weather events. 
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Questions from: 

Senator Jeff Sessions 

1. Administrator Whitman: your testimony acknowledges "honest disagreement" about 
"whether EPA may be stretching its legal authority a bit too far." What did you mean by 
that? Would you agree that there are aspects of EPA's proposed greenhouse gas 
regulations impacting power plants that may not comply with the requirements of law? 

Some stakeholders are questioning EPA's ability to regulate "beyond the fence." I trust that 
the courts will determine whether EPA has this authority. 

2. Even the mere threat of expensive new EPA regulations can hinder Job creation and 
economic growth. President Obama conceded this fact when, in 2011, he directed EPA to 
not move forward with reconsideration of the ozone standard "particularly as our economy 
continues to recover" (Pres. Obama, 9/2/2011). Isn't it true that onerous climate 
regulations can increase energy costs on American families? 

Climate regulations may lead to increased energy costs but the costs of not acting are 
significant as well. 

3. The U.S, Supreme Court recently ruled in the case of Utility Air Regulatory Group v. 
Environmental Protection Agency. Do you agree with the Court's decision? 

While I have read press reports of the decision, I have not reviewed the court's ruling in 
depth. It was a fractured and complicated decision, but I was encouraged that the Court 
largely upheld the ability of the EPA to regulate greenhouse emissions, 
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Senator Whitehouse. Thank you very much, Governor Whit- 
man. 

We now turn to Mr. William Reilly. Welcome. 

STATEMENT OF WILLIAM K. REILLY, SENIOR ADVISOR, TPG 

CAPITAL; CHAIRMAN EMERITUS, CLIMATEWORKS FOUNDA- 
TION; AND FORMER ADMINISTRATOR, U.S. ENVIRONMENTAL 

PROTECTION AGENCY 

Mr. Reilly. Thank, Mr. Chairman, Senator Sessions and mem- 
bers of the subcommittee. 

Thank you for convening this session on one of the critical chal- 
lenges our Country faces. It is a privilege to appear with two of my 
predecessors and Governor Whitman who served after us. 

After I was nominated in 1988, my first briefing on climate was 
by Frank Press, president of the National Academy of Sciences, fol- 
lowed soon by briefings on EPA’s reports on climate effects and pol- 
icy options commissioned by Administrator Thomas. 

Incidentally, 11 National Academy of Science since that time 
have formally reflected upon and studied climate science and have 
concluded that humans are affecting the climate and greenhouse 
gases are changing it. 

At that time, climate science was a matter of computer modeling, 
coupled with theory, notably the greenhouse effect, which explains 
why the earth’s atmosphere is hospitable to life. At that time, the 
concern was sufficient to prompt then Secretary of State Jim Baker 
in his first statement on the topic to signal a policy of no regrets. 
We will consider those measures, he said, that address current pri- 
orities that also help reduce gas emissions. 

The 1987 Montreal Protocol, which Lee Thomas helped negotiate, 
is an example of this kind of thinking. That was 25 years ago. 
Today, the models are far more reliable and they are buttressed by 
literally thousands of credible scientific studies documenting 
changes underway. 

I listened to Senator Boozman. There are still many outstanding 
questions, the pace of change, tipping points, local impacts, fugitive 
methane emissions and more. The earth’s climate is a complex sys- 
tem. We do not have a complete picture. We welcome serious, con- 
structive critiques that examine gaps, anomalies and uncertainties. 
That is how science advances our understanding of such complex 
issues. 

Change is underway. We can expect to see many more disrup- 
tions, more intense storms, more wildfires, the spread of pests and 
diseases, dengue fever will arrive in America, storm surges that 
overwhelm coastal communities, heat waves and other impacts on 
our health, on water resources, on food production and on other 
sectors of our economy. 

The longer we delay, the more adverse the impacts will be and 
the more expensive will be to address them. Reducing greenhouse 
gas emissions, especially carbon dioxide, can help fend off more 
draconian impacts later this century. 

I increasingly believe we have a second, immediate agenda, 
namely to prompt States, communities and our Federal agencies to 
begin to adapt to likely changes and to buildup resiliency. Dealing 
with flooding and meeting future projections from storm surges will 
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be costly and add to growing demands on Federal, State and local 
budgets. 

I chaired a task force on adaptation for Governor 
Schwarzenegger . We concluded that the 1,100 levees in the Sac- 
ramento Basin simply will not survive anticipated sea level rise. 

Climate change and associated disruptions, as has been pointed 
out, are a global problem. Absent action by China, Brazil, India 
and other fast growing economies, what we do alone will not suf- 
fice. 

Action by the United States, if not sufficient, is nonetheless nec- 
essary if we are to have credibility to negotiate with other coun- 
tries who typically fault the developed world for causing the prob- 
lem and worry that carbon constraints will thwart their legitimate 
needs for economic growth. 

I must express some disappointment that the debate between de- 
veloped and developing countries has tended to focus more on how 
much financial aid advanced nations are willing to provide rather 
than on the substance of how much and how to reduce greenhouse 
gas emissions in those nations. 

I participated for a number of years in the China Sustainable 
Energy Forum. At first, throughout the 1990’s, any mention of cli- 
mate change triggered a lecture about how those who caused the 
problem should pay for fixing it globally. 

As China has begun to experience serious impacts, especially in 
water resources, it now is a matter of self interest that they re- 
spond and join constructively in international negotiations, even as 
they continue to assert the national interest in development. 

China announced 1 day after the announcement by EPA of its 
new carbon rule that they intend to build a cap on carbon dioxide. 
This is obviously a response to the United States, a significant one, 
and it is further demonstration of U.S. leadership. 

Markets the world over seek clean energy technologies. Well over 
a billion people do not have electricity. For many, it will be small 
scale, renewable technologies that will help improve their lives and 
offer new economic opportunities. 

Technology and innovation are a comparative advantage for our 
Country that will help control what we can and help find ways to 
replace the most serious contributors to the climate challenge. 

This is an enormous opportunity for U.S. entrepreneurs and ex- 
porters, even as we deploy more clean energy at home. While the 
President has taken many important steps, a full and constructive 
response is needed from Congress. 

In closing, I have little doubt that the planet will endure major 
climate disruptions. There have been many such episodes in the 
past due to natural causes, but you would have to reject the green- 
house effect out right to conclude that human activities pumping 
millions of tons of CO 2 and other greenhouse gases into the atmos- 
phere every year are having little or no impact on the earth’s cli- 
mate. 

That is simply not a tenable position. For me, the question is 
how hospitable this earth remains for future generations and for 
civilization as we know it. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Reilly follows:] 
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statement of the Honorable William K. Reilly 
before the 

Senate Committee on Environment and Public Works 
Subcommittee on Clean Air and Nuclear Safety 
Washington, D.C. 

June 18, 2014 

Mr. Chaimian, Members of the Subcommittee, 

Thank you for convening this session on one of the critical challenges our country faces. 

It is a privilege to appear with two of my predecessors — three if you count Ruckelshaus twice! — 
and Governor Whitman, who sei-ved after us. 

Each of us, during our tenures, had to navigate the complexities of law, science, 
economics, public policy, the prevailing winds of politics and public sentiments, and more on 
any number of difficult issues to fulfill the intent of Congress and Americans" aspirations for 
both a healthy, productive environment and a prosperous economy. We did so in what Bill 
called a “fishbowl,” all of it out in the open. 

After I was nominated, my first briefing was on climate by Frank Press, president of the 
National Academy of Sciences, followed soon by briefings on EPA’s reports on climate effects 
and policy options, commissioned by Administrator Thomas, At that time, climate science was a 
matter of computer modeling coupled with theory, notably the “greenhouse effect,” which Fm 
sure you appreciate explains why the earth’s atmosphere is hospitable to life. At the time, the 
concern was sufficient to prompt thcn-Secretary of State Jim Baker in his first statement on the 
topic to signal a policy of “no regrets” — wc will consider those measures that address current 
priorities that also help reduce gi-eenhouse gas emissions. The 1987 Montreal Protocol, which 
Lee helped negotiate, is an example of this kind of thinking. 

With this as backdrop, President George H.W. Bush ensured that our Administration took 
climate change seriously. I met regularly with my counterparts from the European Union to 
discuss content, timing, targets, and other key issues. We hosted a major conference during the 



113 


President’s term. And we negotiated with other countries the Framework Convention on Climate 
Change, which the President signed at the Rio Earth Summit in 1992 and submitted to the Senate 
for ratification, which occurred in October 1992. The Framework Convention remains, for the 
United States, the most important international treaty in effect on climate change. 

That was 25 years ago. Today, the models are far more reliable and they are buttressed 
by literally thousands of credible scientific studies documenting changes underway, I hasten to 
add there are still many outstanding quc,stions — the pace of change, tipping points, local impacts, 
fugitive methane emissions, and more. Earth’s climate is a complex system and we do not have 
a complete picture. We welcome serious, constnictive critiques that examine gaps, anomalies, 
uncertainties. That is how .science advances our understanding of such complex issues. 

That said, change is underway and we can expect to see many more disruptions, more 
intense storms, more wildfires, tlie spread of pests and diseases, storni surges that overwhelm 
coastal communities, heat waves, and other impacts on our health, on water resources, on food 
production, and on other sectors of our economy. The longer we delay, the more adverse the 
impacts will be, and the more expensive to address them. 

Reducing greenhouse gas emi.ssions, especially carbon dioxide, can help fend off more 
draconian impacts later this century. Yet I increasingly believe that we have a second, 
immediate agenda, namely to prompt states and communities and our federal agencies to begin 
to adapt to likely changes and to build up resiliency. If you read the Washington Post’s June 1*“ 
front-page story on Norfolk, Virginia, you get an excellent picture of the dilemma that 
community faces — not to mention what tlie Navy's base there faces. Dealing with flooding and 
meeting fature projections from storni surges will be costly, and the growing demands on 
federal, state, and local budgets come at a time when the country seeks to reduce federal debt and 


tame federal deficits. 
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In other words, not only is climate change likely to affect natural resources and public 
health, but it will have profound effects on our economy. 

We have to take seriously that climate change and the associated disruptions are a global 
problem, as Members of Congress, policymakers, scientists, and virtually everyone 1 know have 
explicitly acknowledged. Absent action by China, India, and otlier fast-growing economies, 
what we do alone will not suffice. Action by the United States, if not sufficient, is nonetheless 
absolutely necessary if we are to have the credibility to negotiate with other countries, who 
typically fault the developed world for causing the problem and worry that carbon constraints 
will thwart their legitimate need for economic growth. We have to take this need for 
development seriously and frame our approach in the international arena with this in mind. 

In this international context, I must express some disappointment that the debate between 
developed and developing countries has tended to focus more on how much financial aid 
advanced nations are willing to provide rather than on the substance of how much and how to 
reduce greenhouse gas emission in those nations. 1 have participated for years in the China 
Sustainable Energy Forum; at first, any mention of climate change triggered a lecture about how 
those who caused the problem should pay for fixing it globally. That has changed: as China has 
begun to experience serious impacts, especially in water resources, you now hear China’s 
officials and academics taking the matter very seriously. It is now a matter of national self- 
interest that they respond and join constiaictively in international negotiations even as they 
continue to assert their national interest in development. 

Markets the world over eagerly seek clean energy technologies. Well over a billion 
people do not have electricity. For many, it will be small-scale, renewable technologies that will 
help improve their lives, offer new economic opportunities, preserve essentia! medicines and 
reduce food waste as refrigeration becomes possible, and more. 
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Technology and innovation are a comparative advantage for our country that will help 
control what we can and help find w'ays to replace the most serious contributors to the climate 
challenge. This is an enomious opportunity for U.S, entrepreneurs and exporters even as we 
deploy more clean energy at home. Former Iowa Governor Chip Culver made wind power a 
priority and that state went from 5% to 20% of electricity generation from wind power in 5 
years; importantly, the state attracted turbine and other manufacturers, which in turn spawmed 
200 new small businesses in their supply chains. When the Governor asked the companies what 
they most needed, the response was worker training and education. We can learn from this 
experience. 

We have the know’-how, the ingenuity, the entrepreneurial spirit, the ability to 
demonstrate leadership in tackling this challenge. While the President has taken many important 
steps, a full and constructive response is needed from Congress, and I encourage you and y'our 
colleagues to have the kinds of discussions that will lead to congressional action. 

In closing, I have little doubt that the planet will endure major climate disruptions. As 
scientists have confimied, there have been many such episodes in the past due to natural 
causes — changes in solar output, shifts in the earth's orbit, meteor impacts, volcanic eruptions, 
and the like. But you would have to reject the “greenhouse effect” outright to conclude that 
human activities pumping millions of tons of CO 2 and other greenhouse gases into the 
atmosphere every year are having little or no impact on the earth’s climate. That is simply not a 
tenable position. For me, the real question is about the future well-being of our communities, 
our settlements, our economy — in short, how' hospitable this earth remains for future generations 
and for civilization as wc know it. 

Thank you. 
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July 23, 2014 

RESPONSES FROM THE HONORABLE WILLIAM K. REILLY 
TO QUESTIONS FROM ENVIRONMENT AND PUBLIC WORKS CHAIRMAN BOXER 
AND RANKING MEMBER VITTER, PER JULY 9, 2014 LETTER 


Senator Whitehouse 

1. Before many environmental regulations are applied, dire consequences and worst fear 

outcomes are usually perpetuated. How did the worst fears and assumptions of bad outcomes 
from environmental regulations turn out in reality as the rules were applied in your own 
experience? 

Since the landmark environmental statutes were passed during the 1970s, we have 
repeatedly heard from the regulated communities and others that this or that rule will 
harm the economy, cost jobs, drive industry overseas, and otherwise imperil the United 
States. 

In 1979, The Conservation Foundation, which I headed, released a detailed study 
Environmental Regulation of Industrial Plant Siting which concluded that compliance 
costs for these regulations constituted a small fraction of production costs. Labor, raw 
materials, transportation, and other factors were the primary drivers for business 
decisions. 

Moreover, American ingenuity and entrepreneurship have demonstrated again and 
again that when we put our mind to it, innovation can help meet environmental 
objectives. We heard that catalytic converters would undermine the auto industry; they 
didn't. We heard that taking lead out of gasoline would harm automobile engines; it 
didn't. During the 1990 clean air amendment negotiations, we were told that 
reformulating gasoline to reduce contaminants was costly. When the law passed, 
industry found a way to meet the goal. 

The fact is since 1970 we have made enormous strides in reducing conventional air 
pollutants even while our population has grown, our energy consumption has grown, our 
economy has doubled or more. 


Senator Vitter 

1. Author and environmental activist Bill McKibben has written that “(y|ou can have a healthy 
fossil-fuel industry or a healthy planet, but you can't have both.” 

Do you agree with this statement? 

Continuing each year to pump billions of tons of greenhouse gases into the atmosphere, 
in my view, can only further destabilize conditions with serious adverse consequences, 
some of which we can foresee, others that will surprise us. Thus, I see the challenge 
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ahead as moving to low carbon energy over time in ways that continue to maintain our 
economy. 


2. Mr. McKibben has also written that “one way to fight the power [of fossil fuel companies] is to 
stop using fossil fuel.’’ 


Do you think this is realistic for consumers, in light of the fact that, as the International 
Energy Agency noted, “Despite ail the attention given to renewable energy, fossil fuels still 
produce about four-fifths of the energy consumed worldwide?” Moreover, by 2050, the 
lEA projects that, even with its most aggressive carbon reduction scenario, fossil fuels 
would still provide 45 percent of global energy demand. Do you agree with this projection? 
More broadly, do you agree that, even as countries take steps to reduce carbon emissions, 
fossil fuels will continue to comprise a substantial portion of the global energy mix in the 
coming decades? 

I see reliance on fossil fuels globally continuing for some time to come even with the 
most optimistic scenario for deploying renewable energy. 


3. Mr. McKibben has written that a “huge problem with increased reliance on cheap natural gas: 
it undercuts the transition to zero-carbon energy sources like solar and wind power, locking us 
into long-term reliance on fossil fuels.” 

Do you agree with this statement? Do you believe that “reliance on cheap natural gas” has 
been harmful or helpful to the U.S. economy, particularly for consumers and 
manufacturers? 


At the time of the 1 990 amendments to the clean air act, no one had any idea that with 
new drilling techniques natural gas would become more available. Nor did any of the 
experts on the National Commission on Energy Policy, which included the CEO of a 
major oil company, a former Deputy Secretary at DOE, utility executives, scientists, and 
others appreciate what was coming when we released our report in 2004. All argued for 
conserving natural gas supplies for those purposes for which there were no alternatives. 

The advent of natural gas through horizontal drilling and hydraulic fracturing has been a 
game changer. Though there are long term implications since new power plants 
typically have a 40 year or longer life span, there seems to me ample evidence that new 
sources of natural gas have been a plus for the country and the economy - provided it 
is extracted safely with proper safeguards regarding waste disposal, protection of water 
resources, reduction of fugitive air emissions, including methane leaks, and with 
community development impacts in mind, as well as respect for private property rights. 
With sufficient planning, preparedness, safety procedures, and oversight, I believe 
hydraulic fracturing can proceed as an industrial operation. 
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4. Activist Naomi Klein wrote that “with the fossil-fuel industry, wrecking the planet is their 
business model. It’s what they do.” 

Do you agree with this statement? 


I’m not aware of any U.S. company, fossil fuel or otherwise, that deliberately seeks as a 
business strategy to “wreck the planet.” That said, there have been many examples 
during our history when unintended consequences, new information about impacts, 
technological innovation that leads to less costly, less troublesome modes, or other 
factors have caused us to re-think how we do business, how we sustain our economy 
and improve opportunities and the quality of life for all Americans. 


S. On November 3, 2013, climate .scientists Kerry Emanuel, Tom VVigley, .lames Hansen, and Ken 
Caideira, in an open letter to environmentalists, disputed the notion that world energy demand 
could be met with 100 percent renewables. Nuclear, they contend, must be part of the equation: 
“Renewables like wind and solar and biomass will certainly play roles in a future energy 
economy, but those energy sources cannot scale up fast enough to deliver cheap and reliable 
power at the scale the global economy requires. While it may be theoretically possible to 
stabilbe the climate without nuclear power, in the real world there is no credible path to 
climate stabilization that does not include a substantial role for nuclear power.” 

Do you agree with the authors of this statement? 


I consider nuclear power a significant, indeed essential, part of the country’s electricity 
generation. I say this with full appreciation that a new large, multi-reactor plant can cost 
in the range of $12 to $14 billion or more, prompting the former CEO of Exelon, the 
utility with the largest nuclear fleet, to comment that was the market capitalization of his 
entire company and he would not be willing to bet his company on such a costly 
undertaking. 

Add to this challenge the matter of waste disposal and the United States’ clear security 
interest in preventing nuclear proliferation. 

That is one reason I'm intrigued by the prospect of small scale reactors, less costly and 
suitable for deployment at installations, campuses, industrial parks and in combination 
with micro grids. 

Their deployment is some years off, I believe, and thus we need to look for means of 
ensuring that current nuclear plants can continue to contribute to meeting the country’s 
energy demand, with safety in mind, of course. I’ve been impressed with the Institute 
for Nuclear Power Operations’ ability to improve performance continually. 


6. According to Ted Nordhau.s and Michael Schclienberger of the Breakthrough Institute, 

“Whatever their merits as innovation policy, Germany’s enormous solar investments have had 
little discernible impact on carbon emissions. Germany’s move away from baseload zero- 
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carbon nuclear has resulted in higher coal consumption since 2009. In 2012, Germany's carbon 
emissions rose 2 ncrccnt .’’ 

Do you agree with this statement? Do you believe the U.S. should deploy more nuclear 
instead of relying on renewables to provide baseload power? 

Though I am familiar with Germany’s intent to advance renewable power, I do not have 
the precise numbers of what has or has not been achieved. 

As to the future of nuclear power, please see my response to question 5. I believe 
market forces will largely shape what kind of nuclear plants are built. 


7. According to an analysis by the Economist magazine, renewable energy targets in Germany are 
popular, but their economic consequences are not. As the Economist explained, consumers 
“increasingly dislike” the “side-effects” of subsidizing renewable energy. “First, there is the 
rising cost of electricity. This is a consequence of a renewable-energy law passed in 2000 which 
guarantees not only 20 years of fixed high prices for solar and wind producers but also 
preferred access to the electricity grid. As a result. Bavarian roofs now gleam with solar panels 
and w indmills dominate entire landscapes. Last year, the share of renewables in electricity 
production hit a record 23.4%.” 

The Economist explained further, “This subsidy is costly. The difference between the market 
price for electricity and the higher fixed price for renewables is passed on to consumers, whose 
bills have been rising for years. An average household now pays an extra €260 (S355) a year to 
subsidise renewables: the total cost of renexvable subsidies in 2013 was €16 billion. Costs are 
also going up for companies, making them less competitive than rivals from America, where 
energy prices are falling thanks to the fracking boom.” 


Do you believe that Germany’s renewable energy policies have delivered zero-carbon 
energy without harming consumers? Do you believe that states, as they attempt to meet 
EPA’s emissions targets under the propo.scd Clean Power Plan for existing power plants, 
can both deploy more renewable energy while doing so without raising the cost of 
electricity, or imposing higher costs on consumers? 


I do not know enough about Germany’s current electricity costs, the history of such 
costs, the level of subsidies or other factors to answer the first part of the question. 

Regarding the impact of EPA’s proposal, the proposal is just that - a proposal subject to 
extensive consultations with stakeholders, which I’m confident will lead to adjustments 
in the final rule. As that rule takes shape, more reliable cost estimates should be 
forthcoming. 

My sense is that electricity costs will rise regardless of this rule as we will have to deal 
forthrightly with grid reliability, planning, preparedness, and recovery related to natural 
disasters, cybersecurity, power outages, more costly fuel extraction methods, as well as 
externalities - impacts on health, crops, buildings, and the like. 



120 


8. Do you think the U.S. drilling boom, spurred by the technological adv ance of hydraulic 

fracturing, coupled with horizontal drilling, has been positive or negative for the U.S. economy, 
particularly for consumers? 


Please see the response to question 3. 


9. Do you think EPA’s Clean Power Plan will have a meaningful effect on reducing global 

greenhouse gas concentrations by 2030? Please explain how the Clean Power Plan will prevent 
rising sea levels, droughts, wildfires, and severe weather. 


I refer to my testimony in which I stated that EPA's action, indeed U.S. action, by itself 
will not be sufficient to reverse or slow the impacts associated with climate change. 
Nonetheless, I see it as an essential step - absent Congressional action on a national 
response - if the United State is to have credibility in negotiating an international 
framework that ensures China, India, Brazil, and other fast growing economies meet 
their obligations. 

10. As you are at least tangentially aware, fossil re.sources provide the base molecules and products 
that we need to manufacture virtually everything we use in a modern society. In fact, coal 
combustion byproducts are what comprise, strengthen and make possible our roads and 
infrastructure. Chemicals derived from oil and natural gas production arc what arc refined and 
manufactured into virtually every product we use today, from computers to our homes, and are 
what make possible wind turbines (all components derived, manufactured or refined from fossil 
fuels) and solar panels (all components derived, manufactured or refined from fossil fuels). 
Accordingly, many claims about eliminating our use of fossil re.sources arc wholly illusory. 

However, in order to provide a better understanding of some of your claims regarding our nation’s 
dependence on these resources, other than counting intermittent electricity generation as a product, 
please provide a comprehensive list of all the things that are a product or can be manufactured out 
of sunlight and wind (again, piease exclude electricity). 

Having served on the boards of DuPont and ConocoPhillips, I am well that fossil fuels 
provide inputs and raw material for purposes other than generating electricity and will 
likely continue to do so. 

I have no comprehensive list at my disposal of products from sunlight or wind though I 
would note that humans depend on sunlight as do other species, including plants - sea 
grasses essential for fisheries; trees that provide lumber, fruit, mulch, seeds, wildlife 
habitat, water filtration; and. of course, food crops. Communities around the Andes and 
the Himalayas rely on the sun melting glaciers for drinking water - at least as long as 
the glaciers remain. 
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10. Please explain the process of photosynthesis. 


I refer you to Wikipedia, which has a good explanation: 

“Photosynthesis is a process used by plants and other organisms to convert light 
energy, normally from the sun, into chemical energy that can be later released to 
fuel the organisms' activities. This chemical energy is stored in carbohydrate 
molecules, such as sugars, which are synthesized from carbon dioxide and water 
- hence the name photosynthesis. ...In most cases, oxygen is also released as a 
waste product. Most plants, most algae, and cyanobacteria perform 
photosynthesis, and such organisms are called photoautotrophs. Photosynthesis 
maintains atmospheric oxygen levels and supplies all of the organic compounds 
and most of the energy necessary for life on Earth. 

Although photosynthesis is performed differently by different species, the process 
always begins when energy from light is absorbed by proteins called reaction 
centres that contain green chlorophyll pigments. In plants, these proteins are 
held inside organelles called chloroplasts, which are most abundant in leaf ceils, 
while in bacteria they are embedded in the plasma membrane. In these light- 
dependent reactions, some energy is used to strip electrons from suitable 
substances such as water, producing oxygen gas. Furthermore, two further 
compounds are generated: reduced nicotinamide adenine dinucleotide 
phosphate (NADPH) and adenosine triphosphate (ATP), the "energy currency" of 
cells.... 

The first photosynthetic organisms probably evolved early in the evolutionary 
history of life and most likely used reducing agents such as hydrogen or 
hydrogen sulfide as sources of electrons, rather than water. Cyanobacteria 
appeared later, and the excess oxygen they produced contributed to the oxygen 
catastrophe, which rendered the evolution of complex life possible. Today, the 
average rate of energy capture by photosynthesis globally is approximately 130 
terawatts, which is about six times larger than the current power consumption of 
human civilization. Photosynthetic organisms also convert around 100-115 
thousand million metric tonnes of carbon into biomass per year.” 


11. Are there any other “pollutants” regulated under the Clean Air Act that are necessary to the 
process of photosynthesis? 


Not that I am aware of. 
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12. How many parts per million (ppm) do humans inhale of C02 when they breathe? How many 
ppm do humans exhale when they breathe? 


I do not have this information handy. 


13. Of all the “pollutants” regulated by the Clean Air Act and EPA, please provide a list of all those 
humans exhale at a greater rate than they inhale and at what rate in ppm are they exhaled. 


I’m not aware that humans exhale any of the 6 criteria air pollutants covered under the 
clean air act, though substantial research has confirmed that breathing in sulfur dioxide, 
carbon monoxide, lead, nitrogen oxide, ozone, or particulates are not good for anyone’s 
health. 


14. While you were Administrator in 1992, yon commissioned an Expert Panel on the Role of 
Science at EPA to help identify how EPA could meet the goal of using sound science as the 
foundation for the Agency’s policy and program decisions. The Panel reported to you that 
“EPA science is of uneven quality, and the Agency’s policies and regulations are frequently 
perceived as lacking a strong scientific foundation.” It also found that “the Agency is perceived 
to have a conflict of interest because it needs science to support its legal activities.” EPA has 
made little progress in becoming a source of unbiased .scientific information over the ycar.s. Did 
you implement the recommendations made by the Panel to ensure the EPA made all regulatory 
decisions based on sound, peer-reviewed science? Do you believe the EPA has fully embraced 
all of these suggestions and committed itself to basing its actions on sound science and 
transparency? 


From the time I was named EPA Administrator, I put a high priority on science in the 
agency. The Reducing Risk report was intended to help better align the EPA budget 
with the most serious risks. 

The expert panel cited was also an attempt to improve the agency’s scientific 
capabilities. I learned at the start that Administrators do not always have all the 
information at hand one would like. Budget constraints, gaps in data and scientific 
understanding, incomplete risk assessments, inadequate testing or sampling 
methodologies, and other factors can limit this information. Nonetheless, the laws or a 
risk assessment often requires action. Weighing what you have to go on falls to the 
Administrator. 
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Since I left EPA in early 1993, I did not have the opportunity to see through the various 
recommendations. 

As for EPA's science capabilities today, I am not close enough to observe internal 
operations. I would note, however, that Bill Ruckelshaus was the first to remark that all 
of EPA’s business is transacted in a fishbowl. There is no shortage of outside 
stakeholders, reviewers, advocates, and the like. 


1. Albert Ein.stcin once famously stated that “the right to search for truth implies also a duty; one 
must not conceal any part of what one has recognized to be true.” Do you agree with this 
statement? 


a. In light of the Einstein quote, please answer the following questions based on 
empirical evidence as well as provide the souree for your answer; 

i. What are all the natural influenees on our elimate and w'hich ones are we 
able to control or not control? 


While the Third National Climate Assessment ( NCA 1 can be 
referenced to address the entirety of the questions, some natural 
influences on our climate include varying solar output from the sun, 
volcanic eruptions, and the El Nino Southern Oscillation (ENSO), 
Human factors are those we can control and include the emissions of 
heat-trapping gases and particles as well as clearing of forests and 
other land-use changes. 

Additionally, the third NCA report explains that natural climate drivers 
alone do not explain recent observed warming, and that over the last 
half century the majority of the warming at the global scale can only 
be explained by the effects of human influences, especially the 
emissions from burning fossil fuels and from deforestation. 


ii. For how long has the climate been changing and docs climate change 
predate the internal combustion engine? 


Natural influences on our climate have been changing our climate 
long before the invention of the internal combustion engine. 
However, the scientific consensus from the nation’s climate experts 
states in the third NCA that human activities have been the main 
driver of climate change for the last half century 
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iii. Have global average temperatures over the last 15 years been increasing, 
decreasing, or stayed virtually the same? 


According to the National Climatic Data Center ( NCDC ), globai 
average temperatures have increased 0.167°C over the last 1 5 
years above the 20**' century average - from 0.46°C above the 20*^ 
century average in 1999 to 0.62°C above the 20*'^ century average 
in 2013. The NCDC also finds that 12 of the 13 warmest years on 
record have occurred in the last 15 years. 


iv. Has all climate change throughout earth’s geologic history been negative? 


The ever-changing climate has positive and negative impacts to 
people and the environment across regions around the worid. The 
rate at which the climate is changing, primarily from the emissions 
of greenhouse gases and deforestation resulting from human 
activities, is expected to result in negative impacts that will 
outweigh positive impacts on a global scale. As stated in the latest 
global assessment by the leading climate scientists around the 
world according to the IPCC. 

For example, the IPCC’s AR5 report states with high confidence 
that “[gjiobally, positive impacts will be outweighed by the 
magnitude and severity of negative impacts...” 

The IPCC's AR5 report also states with very high confidence that 
‘■[rjising sea levels and storm surges, heat stress, extreme 
precipitation, inland and coastal flooding, drought and water 
scarcity, and air pollution pose widespread negative risks for 
people, health, livelihoods, assets, local and national economies, 
and ecosystems...” 


V. Over the last 100 years have hurricanes been increasing or decreasing in 
number and intensity? 


According to the IPCC's AR5 report, limited observation capabilities 
have made it difficult to discern a trend in tropical cyclone activity 
over the last century. However, the technological advancements 
(e.g,, the satellite era) have allowed for more comprehensive 
observations since the 1970s and have revealed a robust increase 
in the intensity and frequency of tropical systems in the North 
Atlantic, The IPCC also states that projections for the 21 century 
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indicate a warmer world will result in an increase in tropical cyclone 
strength and associated rainfall. 


vi. How does the Great Colonial Hurricane of 1635 compai e to the recent 
history of hurricanes in the United States over the last 5 years? 


The lack of observational capabilities in 1635 present challenges in 
documenting the Great Colonial Hurricane (GCH) of 1635, which 
according to NOAA were mainly limited to the accounts of William 
Bradford and John Winthrop, making a comprehensive assessment 
extremely difficult for the Great Colonial Hurricane of 1635. 

Technological and scientific advancements have been exponential 
since 1635, and assessments of tropical cyclones are now rigorous 
and comprehensive. When only taking into account tropical 
cyclones over the past 5 years that each cost the United States 
more than $1 billion, NCDC estimates they caused nearly $80 
billion in aggregate costs. 


vii. Wiial ciccadc was the worst decade for drought in the United States? 


According to Richard Heim , a meteorologist and drought expert 
with NCDC, "In terms of percent area of country affected by drought 
(as measured by the Palmer Drought Index), the 1930's Dust Bowl 
decade Is the worst drought on record by spatial area." 

According to NCDC . ''[t]he ‘dust bowl’ effect was caused by 
sustained drought conditions compounded by years of land 
management practices that left topsoil susceptible to the forces of 
the wind.” meaning human activities played a role in the magnitude 
of the drought. 


viii. What decade was the worst decade for wildfires in the L nited States? 


According to the third NCA report, “[sjeasonal and nnulti-year 
droughts affect wildfire severity. For example, persistent drought 
conditions in the Southwest, combined with wildfire suppression 
and land management practices, have contributed to wildfires of 
unprecedented size since 2000. Five western states (Arizona, 
Colorado, Utah, California, and New Mexico) have experienced 
their largest fires on record at least once since 2000. Much of the 
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increase in fires larger than 500 acres occurred in the western 
United States, and the area burned in the Southwest increased 
more than 300% relative to the area burned during the 1970s and 
early 1980s.’” 

The third NCA report also states, ''[d]rought and fire risk are 
increasing in many regions as temperatures and evaporation rates 
rise. The greater the future warming, the more these risks will 
increase, potentially affecting the entire United States.” 


ix. Is the statement “What vve do know is the temperature around the globe is 
increasing faster than was predicted even ten years ago” an accurate 
statement of global warming claims? Please provide the base source and by 
what you are measuring for any supporting position. 


According to NCDC, global average temperatures over the last 10 
years have continued to rise. While the increase temperatures has 
been at a rate more in-line with the lower end of some model 
projections, additional warming to global temperatures will only 
further enhance the risk we face from the impacts of climate 
change in the United States and globally. 


X. What is the current rate of sea level rise, and how does it compare to the 
first and second halves of the twentieth eentury? What has been the 
average rate of seal level rise since the last ice age? 


According to the IPCC AR5 report, it is likely that global mean sea 
level has accelerated since 1900. For a comprehensive and 
detailed answer to your question, please reference the report. 
http://www.ipcc.ch/report/ar5/wq1/ 


xi. Please provide a list of the worst ten Hoods in world history based on human 
impacts, including the country and date they occurred, and the number of 
human lives lost. 


National and international organizations like the National Climatic 
Data Center and the World Meteorological Organization can likely 
provide you with the answer to your question. 


17. 1. Please explain your exact role in the 2007 buyout of TXU. 
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a. Were you ever involved in the negotiations to cancel coal fired power plants? 

b. What environmental groups did you bring to the table for negotiations? 

c. Did any money exchange hands with any environmental groups as part of this 
negotiation or were any promises made to contribute to any environmental groups? 

d. According to a May 2, 2014 article in the Washington Post, “A lot of banks and big 
investors got burned in the bankruptcy last week of Energy Future Holdings, a 
Texas electric utility that in 2007 had been acquired for S45 billion in one of the 
largest leveraged buyouts ever. But the private-equity folks who put the deal 
together, thanks to fees and tax deductions, will walk away virtually unscathed and 
possibly slightly ahead.” 

i. How did your personal financial situation change as a result of this 
bankruptcy? 

ii. What was the exact financial impact to you personally as a result of the 2007 
negotiations (how much were you paid), what was your stake in the 
company, and how did that stake change between 2007 and the 2014 
bankruptcy? 

iii. How has your thinking on shale gas changed as a result of this bankruptcy? 

e. The same Washington Post article reported that “One set of players managed to 
walk away in decent shape; the private-equity firms that engineered the buyout in 
the first place.” 

i. How much was your firm paid in this transaction, and was your 
compensation at all based on negotiations with the environmental 
community to terminate coal 


I have served as a Senior Advisor to TPG Capital and in that capacity led the 
negotiations in the TXU transaction on environmental commitments with EOF 
and NRDC. We agreed to a suite of environmental priorities and commitments, 
including a reduction in planned coal-fired power plants of 8 in Texas and 3 in 
other deregulated states. Neither environmental group received compensation or 
a promise of future compensation from TPG. 

I have served throughout the period since the negotiations and purchase as a 
member of the board of Energy Future Holdings for which I was compensated 
$250,000 per year, half in shares now of doubtful value and half in cash. I was 
awarded compensation following the transaction which principally took the form 
of carried interest in the anticipated profit of the company in the event of a future 
sale. As a result of the bankruptcy there are no such profits and I will receive no 
carried interest. 


Although the shale gas boom with its resulting low gas price has been 
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responsible for the bankruptcy of EFH, it has been a boon to the U.S. economy 
and environment. Done right it can continue to benefit consumers and reduce 
C02 emissions. 

Since I was an advisor, I had no responsibility for nor access to TPG accounts. 


18. What years were you affiliated with the World Wildlife Fund? 

a. What was your salary while serving on the WWF Board? 

I served as President of WWF-US from 1985 until I was sworn in as EPA Administrator 
in 1989. I served on the WWF Board of Directors after leaving EPA in 1993, including 
two terms as board chairman; I remain on the board as Chairman Emeritus. 

WWF does not compensate directors; indeed, it works the other way: directors typically 
contribute to the organization. 


Senator Sessions 

1. What do you think should be the role of nuclear power in America’.s generating mix? 


I consider nuclear power a significant, indeed essential, part of the country’s electricity 
generation. I say this with full appreciation that a new large, multi-reactor plant can cost 
in the range of $12 to $14 billion or more, prompting the former CEO of Exelon, the 
utility with the largest nuclear fleet, to comment that was the market capitalization of his 
entire company and he would not be willing to bet his company on such a costly 
undertaking. 

Add to this challenge the matter of waste disposal and the United States' clear security 
interest in preventing nuclear proliferation. 

That is one reason I’m intrigued by the prospect of small scale reactors, less costly and 
suitable for deployment on installations, campuses, industrial parks and in combination 
with micro grids. 

Their deployment is some years off, I believe, and thus we need to look at means of 
ensuring that current nuclear plants can continue to contribute to meeting the country’s 
energy demand, with safety in mind, of course. I’ve been impressed with the Institute 
for Nuclear Power Operations’ ability to improve performance continually. 
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Senator Whitehouse. Thank you very much, Mr. Reilly. 

We now turn to former Administrator Thomas. Welcome. 

STATEMENT OF LEE M. THOMAS, FORMER ADMINISTRATOR, 
U.S. ENVIRONMENTAL PROTECTION AGENCY 

Mr. Thomas. Thank, Mr. Chairman, Senator Sessions and mem- 
bers of the subcommittee for holding the hearing and giving me an 
opportunity to offer a perspective on climate change based upon my 
experience at EPA dealing with many complex environmental 
issues during the Reagan years. 

I have approached the issue using a risk assessment and risk 
management process. This is the approach we used during my time 
at EPA as we addressed a range of environmental problems. 

Whether it was assessing the impact of stratospheric ozone de- 
pletion caused by chlorofluorocarbons or the impact of lead and 
gasoline on children’s health, scientific data and analysis was the 
first step in evaluating the risk posed by the problem. 

During my 6 years at EPA, I dealt with many contentious issues, 
first, as Assistant Administrator for 2 years and later as Adminis- 
trator for a little over 4 years. I cannot remember any other mat- 
ters I dealt with during that 6 year period of time that were not 
controversial — some more than others. 

The issue of climate change is one that the EPA and the global 
scientific community have studied and analyzed for decades, 
whether it is the Intergovernmental Panel on Climate Change or 
the latest scientific valuation that was authorized by Congress, the 
National Climate Assessment. 

There appears to be clear evidence regarding climate change and 
its anthropogenic foundation. We know that carbon dioxide con- 
centrations in the atmosphere have increased by 40 percent since 
pre-industrial times. 

We know that carbon dioxide and other greenhouse gases are 
warming the atmosphere. We know they have contributed to a 
more than 1-1/2 degree Eahrenheit rise in global temperatures 
since the 1880’s. 

We know global sea level has risen by an average of 8 inches 
since 1870, primarily from thermal expansion caused by warmer 
oceans and some melting of glaciers on the Greenland and West 
Antarctic ice sheets. 

We know that ocean acidification is occurring, harming our coral 
reefs and marine ecosystems and we know that communities in our 
Country are dealing today with the effects of changing climate. 

In the State of Elorida where I live, we see increasing salt water 
intrusion infiltrating our drinking water supply along the coast due 
to sea level rise. We see coastal communities dealing with the im- 
pact of sea level rise on their drainage systems. A major part of the 
systems in south Elorida are being impacted. 

The economic impact is undeniable and the local governments 
struggle to address today’s impacts of climate change while trying 
to anticipate the increased risk in the future is real. 

On a broader scale, scientific analysis of the issue points to wide- 
spread impacts across our Country. They range from the depleted 
shellfish harvest in the Pacific Northwest that Bill mentioned due 
to ocean acidification or to increased drought and wildfires in the 
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southwest the National Climate Assessment Report suggested were 
linked to climate change. 

Given this assessment of the impacts and risks posed by global 
warming, EPA has the responsibility given to it by Congress and 
affirmed by the courts to address the risk management challenge. 
We know there are many approaches that can be taken and we also 
know that all of them are controversial. 

We know the gases we have emitted will remain in the atmos- 
phere for decades to centuries and recognize that the solution will 
require a long term commitment if we are to mitigate both the ef- 
fects already occurring and those forthcoming. 

We also know what many of the solutions are, some of which. 
Senator Sessions, you mentioned such as improving energy effi- 
ciency and increasing our reliance on low emission energy produc- 
tion. Widespread adoption of strategies like these can supplement 
an international agreement to reduced emissions. 

In addition, a coordinated national and international approach is 
needed to assist States and countries in implementing adaptation 
measures dealing with the impacts of climate change already tak- 
ing place today. 

Clearly more action is needed to address the impacts today while 
addressing the larger issue of committing ourselves to avoiding 
dangerous levels of future warming. The recent steps taken by the 
EPA to reduce greenhouse gas emissions are significant mitigation 
measures and once again position the U.S. to demonstrate inter- 
national leadership on an issue of global significance and con- 
sequence. 

I would suggest if the United States is not taking the leadership 
position that international agreement will never come to fruition. 

Thank you again for the opportunity to present my views to the 
subcommittee on what I consider a critically important issue. 

[The prepared statement of Mr. Thomas follows:] 
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statement of the Honorable Lee M. Thomas 
Former Administrator, U.S. Environmental Protection Agency 
before the 

United States Committee on Environment and Public Works 
Subcommittee on Clean Air and Nuclear Safety 
Washington, D.C. 

June 18, 2014 


Good morning, and thank you for the opportunity to contribute to the deliberations of this 
Subcommittee. 

I am pleased to be here to offer a perspective on climate change based upon my experience at the 
Environmental Protection Agency dealing with similar issues. I've approached the issue using a 
risk assessment and risk management process. This is the approach 1 used during my time at 
EPA as we addressed a range of environmental problems. 

Whether it was assessing the impact of stratospheric ozone depletion caused by 
Chlorofluorocarbons, or the impact of lead in gasoline on children's health, scientific data and 
analysis were the first step in evaluating the risk posed by the problem. 

During my six years at the Environmental Protection Agency I dealt with many contentious 
issues, first as Assistant Administrator and later as Administrator. As Assistant Administrator, 
challenges involved implementing the new Superfund statute and working with Congress on 
reauthorizing and putting into effect law on the disposal of hazardous waste and leaking 
underground storage tanks. Then as Administrator, addressing major environmental issues. I 
can't remember any of the matters 1 dealt with during my tenure at the Environmental Protection 
Agency that were not controversial, some more so than others, ranging from setting safe drinking 
water standards to clean air requirements. 

The issue of climate change is one that the EPA and the global scientific community have 
studied and analyzed for decades. And since my time as Administrator, the assessment of risk 
global warming poses to public health and the environment has continually improved and 
become more certain. Whether it is the Intergovernmental Panel on Climate Change, or the latest 
scientific valuation authorized by Congress, the National Climate Assessment, there is clear 
evidence regarding climate change and its anthropogenic foundation. 

We know that carbon dioxide concentrations in the atmosphere have increased by 40 percent 
since pre-industrial times. 

We know that carbon dioxide and other greenhouse gases are warming the atmosphere, 
contributing to a more than 1 .5‘’F rise in global temperatures since 1 880. 

We know global sea level has risen by an average of eight inches since 1870 primarily from 
thermal expansion caused by warmer oceans and the melting of glaciers and the Greenland and 
West Antarctic ice sheets. 
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We know that ocean acidification is occurring, harming our coral reefs and marine ecosystems. 
Absorbing about a quarter of our emissions each year, the current rate of acidification is roughly 
50 times faster than known historical change. 

We know that communities in our country are already dealing with the effects of the changing 
climate today. In my state of Florida, we see increasing salt water intrusion infiltrating our 
drinking water supply due to sea level rise. Coastal communities are dealing with the impact sea 
level rise is having on their drainage systems, resulting in an investment of more than $300 
million to upgrade flood mitigation infrastnicture in Miami Beach alone. The economic impact is 
undeniable, and local governments struggle to address today’s impacts of climate change while 
trying to anticipate the increased risk it poses in the future. 

On a broader scale, scientific analysis of the issue points to widespread impacts across our 
country. They range from depleted shellfish harvests in the Pacific Northwest due to ocean 
acidification, to increased drought and wildfires in the Southwest and a more than 70 percent rise 
in the occurrence of heavy downpours in the Northeast since the late 1950s. 

Given this assessment of the impacts and risk posed by global warming, the EPA has the 
responsibility given to it by Congress, and affirmed by the courts, to address the risk 
management challenge. We know there are many approaches that can be taken, and all are 
controversial. We know the gases we have emitted will remain in the atmosphere for decades to 
centuries, and recognize that the solution will require a long-term commitment if we are to 
mitigate both the effects already occurring and those forthcoming. 

But we also know what many of the solutions are. like improving energy efficiency and 
increasing our reliance on low-emission energy production. Widespread adoption of strategies 
like these can supplement an international agreement to reduce emissions. In addition, a 
coordinated national and international approach is needed to assist states and countries 
implement adaption measures dealing with the impacts of climate change already taking place 
today. 

Clearly more action is needed to address the impacts today while addressing the larger issue of 
committing ourselves to avoiding dangerous levels of future warming. The recent steps taken by 
the EPA to reduce greenhouse gas emissions are significant mitigation measures and once again 
position the US to demonstrate international leadership on an issue of global significance and 
consequence. 

Thank you again for the opportunity to present my views to the Subcommittee on this critically 
important issue. 



133 


Senator Whitehouse. Thank you very much, Mr. Thomas. 

Before I go on to the next witness, let me thank each of you for 
your service to our Country in a challenging office over many years 
and for your testimony today. 

We now turn now to Dr. Botkin. 

STATEMENT OF DANIEL BOTKIN, PROFESSOR EMERITUS OF 
BIOLOGY, UNIVERSITY OF CALIFORNIA, SANTA BARBARA 

Mr. Botkin. Thank, Mr. Chairman. 

I come here today as a scientist who since 1968 has published 
research on the possibility of human-induced global warming and 
its potential human and ecological effects. 

In 1970, I developed a computer model of forest use from then 
to the present to forecast possible climate change effects on forests 
and their endangered species. In the 1980’s, one of my graduate 
students added world vegetation to a major climate model. 

In this new century, I was the lead author on a paper analyzing 
methods to forecast global warming impacts on biodiversity and 
published a paper comparing Arctic sea ice extent in the 19th cen- 
tury with that of the end of the 20th century. 

I have spent my career trying to help conserve our environment 
and its great diversity of species, attempting to maintain an objec- 
tive, intellectually honest approach in the best tradition of sci- 
entific endeavors. 

I have been dismayed and disappointed in recent years that this 
subject has been converted into a political and ideological debate. 
I have colleagues on both sides of the debate and believe we should 
work together as scientists instead of arguing divisively about pre- 
conceived, emotionally based positions. 

I was an expert reviewer of both the IPCC and the White House 
National Climate Assessment. I want to State up front that we 
have been living through a warming trend driven by a variety of 
influences. 

However, it is my view that this is not unusual and contrary to 
the characterizations by the two reports, these environmental 
changes are not apocalyptic or irreversible. I hope my testimony 
here will help lead to a calmer, more rational approach to dealing 
with climate change and with other major environmental problems. 

The two reports do not promote the kind of rational discussion 
we should be having. I would like to tell you why. 

My biggest concern is that the IPCC 2014 and White House Cli- 
mate Change Assessment Reports present a number of speculative, 
sometimes incomplete conclusions embedded in language that gives 
them more scientific heft than they deserve. The reports are sci- 
entific sounding rather than based on clearly settled facts. 

Established facts about the global environment exists less often 
in science than laymen usually thing. The two reports assume and 
argue that the climate warming forecast by the global climate 
model is happening and will continue to happen and grow worse. 
As you can see from Christine’s graph over here, currently these 
predictions are way off the reality. 

The extreme overemphasis on human induced global warming 
has taken our attention away from many environmental issues that 
used to be front and center but have been pretty much ignored in 
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the 21st Century. By my count, there are ten issues, a number of 
which have been mentioned here today, including global warming. 

A singular focus on climate change as the driver of the other 
nine obscures the best solutions to this full suite of environmental 
challenges we face. In terms of the need to act now, it is on these 
issues that we should focus with the concern over possible global 
warming prioritized properly within that group. 

There is an implicit assumption in both reports that nature is in 
steady State, that all change is negative and undesirable for all 
life, including people. This is the opposite of the reality. The envi- 
ronment has always changed. Living things have had to adapt to 
these changes and many require change. 

The report gives the impression that living things are fragile and 
rigid, unable to deal with change. The opposite is the case. Life is 
persistent, adaptable and adjustable. In particular, the IPCC report 
for policymakers repeats the assertion of previous IPCC reports 
that large fractions of species face increased extinction risks. Over- 
whelming evidence contradicts this assertion. 

The models making these forecasts use incorrect assumptions 
leading to over estimates of extinction rates. Surprisingly few spe- 
cies became extinct during the past 2.5 million years, a period en- 
compassing several ice ages and warm periods. 

Some of the reports’ conclusions are the opposite of those given 
in articles cited in defense of those conclusions. The White House 
Climate Change Assessment includes a table of 30 different ecologi- 
cal effects resulting from climate change. 

I reviewed the studies cited to support this table and found not 
a single one of the 30 is supported by direct observations. 

The IPCC Terrestrial Ecosystem Report states that 7 of 19 sub- 
populations of polar bears are declining in number, citing in sup- 
port of this an article by Vongraven and Richardson but these au- 
thors State the contrary, that the decline is an illusion. 

On May 22, Vongraven stated that the polar bear population size 
never has been an estimate of total abundance in a scientific sense, 
but simply a qualified guess given to satisfy public demand. 

Some conclusions contradict and are ignorant of the best statis- 
tically valid observations. For example, the IPCC Report says that 
terrestrial and freshwater ecosystems have sequestered about a 
quarter of the carbon dioxide emitted to the atmosphere by human 
activities in the past three decades. 

I have done the first statistically valid estimates of carbon stor- 
age and uptake for any large area of the earth and can tell you 
that estimates of carbon uptake like vegetation used by IPCC are 
not statistically valid and over estimate carbon storage and uptake 
by as much as 300 percent. 

Finally, the IPCC Report uses the term “climate change” with 
two meanings, natural and human induced. I have heard that 
today over and over again. They are not distinguished in the text 
and therefore are confusing. 

Of course the climate is changing. It has always changed and it 
always will change. If the statement is assumed to be about nat- 
ural change, then it is a truism, something people have always 
known and experienced. If the meaning is taken to be human 
caused, then the available data do not support the statements. 
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Thank you, Mr. Chairman. 

[The prepared statement of Mr. Botkin follows:] 
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Testimony of DANIEL B. BOTKIN 

Before the United States Senate Subcommittee on Clean Air and Nuclear Safety 
“Climate Change: The Need to Act Now.” 

.Tune 18, 2014 at 10:00 A.M. 

Since 1 968, 1 have published reseaich on theoretical global warming, its potential ecological 
effects, and the implications for people and biodiveisity. Some examples: In 1970, 1 developed the first 
computer mode! of forests used in many versions around the world from then to the present to forecast 
possible climate change effects on forests. In the 1980s, one of my graduate students added world vegetation 
to a major climate model. In 2010, 1 published a paper comparing century Arctic sea ice extent in the 
nineteenth with that at the end of twentieth century. I have a paper in press giving the first statistically valid 
estimates of fore.st ctu'bon sequestering for large aieas of the Earth. 

I have .spent ray career trying to help conserve our environment and its great diversity of species, 

Some examples: When the Marine Mammal Protection Act was passed in 1973, the Commission asked me to 
analyze the law and explain its key concepts both ecologically and legally; 1 served on a California State 
Committee to advise what to do about the then 22 condors remaining in the wild; Under a special bill passed 
by the Oregon State Legislamre, I directed a five year study of the relative effects of forest practices on 
salmon; Under a .special bill passed by the California State Legislature, I directed a study concerning Mono 
Lake, whose supply of fresh water had been completely diverted to Los Angeles; at the request of the city of 
Los Angeles, I wrote a report concerning the use of trees, shrubs and other vegetation in a city in a semi-arid 
environment; I have advised the Scientific Committee of the International Whaling Commission; served as the 
U. S. representative of the International Union forthe Couservalion of Nature. 1 have published 14 books 
about nature and people including one of the leading environmental science textbooks. 

i have always attempted to maintain an objective, intellectually honest, scientific approach in the 
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best tradition of scientific endeavor and have been dismayed and disappointed in recent years that this 
subject has been converted into a political and ideological debate. I have colleagues on both sides of the 
debate and believe we should work together as scientists iastead of arguing divisively about preconceived, 
emotionally-based “positions.” I hope my testifyinghere wiUhelp lead to a calmer, more rational approach 
todealingwith not only climate change but also otter major enviiionmentai problems. The IPCC 20 14 report 
and the White House Climate Change Assessment do not have this kind of rational discussion we .should be 
having. 1 would like to tell you why. 

The IPCC 20 14 report is actually a scries of reports, each long, complex in organization, and 
extensive in scope. The White House Report is 88 1 pages. Since it’s not possiiblc to discuss these 
documents thoroughly in detail today, I will highlight .some of my thoughts for you here as they relate to the 
reports, hoping to bring a saner, more sober approach to this highly charged is.sue. 

To characterize where we are with these reports and this Issue, I would like to quote James R. 
Schlesmger, the first U.S. Energy Secretary, who said: ‘We have only two nvjdes—contplaceitcyartd 
panic, '’—commenting on the counsy ’s appraich to energy ( 1 977). 

Now to my major points. 

1 . I want to state up front that we have been living through a warming trend driven by a 
variety of influences. However, it is my view that this is not unusual, and contrary to the 
characterizations by the IPCC and the National Climate Assessment, these environmental changes 
are neither apocalyptic nor irreversible. 

2. My biggest concern is that both the reports present a number of specubitive, and sometimes 
mcomplete, conclusions embedded in language that gives them more scientific heft than they 
deserve. The reports are "scientific-sounding" rather than based on clearly settled facts or 
admitting their lack. Established facts about the global environment exist less often in science 
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thim laymen usually think. 

3. HAS IT BEEN WARMING? Yes, we have been living through a warming trend, no doubt 
about that. The rate of change we are experiencing is also not unprecedented, and the “mystery” 
of the warming “plateau” simply indicates the inherent complexity of our global biosphere. 
Change is normal; life on Earth is inherently risky. It always has been. The two reports, 
however, makes it seem that environmental change is apoctilyptic and iiTeversible. It is not. 

4. IS CLIMATE CHANGE VERY UNUSUAL? No, it has always undergone changes. 

5. ARE GREENHOUSE GASKS INCREASING? Ves,C02 rapidly. 

6. IS THERE GOOD SCIENTIFIC RESEARCH ON CLIMATE CHANGE? Yes, a great 
deal of it. 

7. ARE THERE GOOD SCIENTISTS INVOLVED IN THE IPCC 2014 REPORT? Yes, the 
lead author of the Terrestrial (land) Ecosystem Report is Richard Betts, a coauthor of one my 
scientific papers about forecasting effects of global warming on biodiversity. 

8. ARE THERE SCIENTIFICALLY ACCURATE STATEMENTS AT PLACES IN THE 
REPORT? Yes, there are. 

9. What I sought to learn was the overall take-away that the reports leave with a reader. 1 

regret to say that I was left with the impression that the reports overestimate the danger from 
human-induced climate change and do not contribute to our ability to solve major 
environmental problems. I am afraid that an “agenda” permeates the reports, an implication 
that humans and our activity are necessarily bad and ought to be curtailed. 

10. ARETHEREMAJORPROBLEMSWITHTHEREPORTS? Yes, in assumptions, use of 
data, and conclusions. 

1 1 . My biggest concern about the reports is that they present a number of speculative, and 
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sometimes incomplete, conclusions embedded in language that gives them more scientific heft 
than the}' deserve. Tlie reports, in other words, are "scientific- sounding," rather than clearly settled 
and based on indisputable facts. Established facts about the global enviionment exist less often in 
science than laymen usually think. 

1 2 . The two reports assume and/or argue that the climate warming; forecast by the global climate 
models is happening and will confinue to happen and grow worse. Currently these predictions 

are way off the reality (Figure I ). Models, like all scientific theory, have to be tested against real- 
world observations. Expeits in model validation say tliat tlie climate models frequently cited in the 
IPCC report arc little if any validated. This means that as theory they are fundamentally .scientifically 
unproven. 

13. Figure 1: Climate model forecasts compared to real world temfierature ohservations (From 
John Cliristy, University of Alabama and Alabtuna Stale Climatologist. Reproduced witli permission 
from him,) 

Warming Predictions vs. the Real World 
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1 4. The reports suffer from tlie use tenn “climate change” with two meanings: natural and 
human-induced. These are both given as definitions in the IPCC report and are not 
distinguished in the text and therefore contuse a reader. (The While House Climate Change 
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Assessment uses the term throughout including its title, but never defines it.) There are places in the 
reports where only the second meaning — ^human induced — makes sense, so that meaning has to be 
assumed. There are other places where either meaning could be applied 

a. In those places where either meaning can be inteipreted, if the statement is assumed to be a 
natural change, then it is a truism, a basic characteri.stic of Earth’s environment and 
something people have always known and experienced. If the meaning is taken to be 
human-caused, then in spite of the assertions in the report, the available data do not support 
the statements. 

15. Some of the reports’ conclusions are the opposite of those given in articles cited in 
defense of those conclusions. For example, the IPCC 2014 Terrestrial Ecosystem Report states 
that “there is medium confidence that rapid change in the Arctic is affecting its animals. For 
example, seven of 1 9 subpopulations of the polar bear are declining in number” citing in 
support of this an article by Vongraven and Richardson, 2011. That report states the contrary, 
that the “‘decline’ is an illusion. 

In addition, I have sought the available counts of the 1 9 subpopulalions. Of these, only three have 
been counted twice; the rest have been counted once. Thus no rate of changes in the populations can 

be determined. The first count was done in 1986 for one subpopulation. ' 

On May 22, Vongraven, a member of the international team that created these estimates, stated 
that the polar bear population size, “never has been an estimate of total abundance in a scientific 
sense, but simply a qualified guess given to satisfy public demand, . .the range given for total global 
population should be viewed with great caution as it cannot be used to as.sess population trend over 
the long term.” The U. S. Marine Mammal Commission, charged with the conservation of this 
species, acknowledges “Accurate estimates of the current and historic sizes of polar hear stocks are 
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difficult to obtain for several reasons~the species ‘ inaccessible habitat, the movement of bears across 

2 

international boundaries, and the costs of conducting surveys.” 

According to Dr. Susan Crockford, “out of the 13 populations for which some kind of data exist, 
five populations are now classified by the PBSG [lUCN/SSC Polar Bear Specialist Group] as 'stable ’ 
(two more than 2009), one is still increasing, and three have been upgraded from ‘declining’ to ‘data 
deficient . That leaves four that are still considered ‘declining’ -two of those judgments are based 
primarily on concerns of overhunting, and one is based on a statistically insignificant decline that may 
not be valid and is being rea.ssessed (and really should Iwve been upgraded to ‘data deficient’). That 
lea ves only one population - Western Hud.son Bay - where PBSG biologists tenaciously blame global 
warming for all changes to polar hear biology, and even then, the data supporting that conclusion is 

still not available. 

16. Some conclusions contradict and are ignorant of the be.st statistically valid 

observations. For example, the Tenestriai Ecosystems Report states that “terrestrial and 
freshwater ecosystems have seciue.stered about a quarter of the carbon dioxide emitted to the 
atmosphere by human activities in the past three decades (high confidence).” I have done 
the first statistically valid estimate of carbon storage and upUike for any large area of 
Earth’s land, the boreal forests and eastern deciduous forest of North .America, and 
subtropical forests in Queensland, Australia. The estimates of carbon uptake by vegetation 
used by IPCC and in major articles cited by the reports are based on what can best be called 
“grab samples,” a relatively small number of studies done at a variety of times using a 
variety of methods, mainly in old- growth areas. The results reported by IPCC overestimate 
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carbon storage and uptake by as much as 300 percent, 

17. The IPCC Report for Policymakers on Impacts, Adaptation, and Vulnerability 
repeats the assertion of previous IPCC reports that “large fraction of species” face 
“increase extinction risks” (pl5). Overwhelming evidence contradicts this assertion. 

And it has been clearly shown that models used to make these forecasts, such as 
climate envelope models and species-area curve models, make incorrect assumptions that 
lead to erroneous conclusions, over-estimating extinction risks. Surprisingly few species 
became extinct during the past 2.5 million years, a period encompassing several ice ages and 

warm periods.^ Among other sources, this is based on information in the book Climale 
Change and Biodiversity edited by Thomas Lovejoy, one of the leaders in the conservation 

of biodiversity.® The major species known to have gone extinct during this period are 40 
species of large mammals in North America and Northern Europe. (There is a 
“background” extinction rate for eukaryotic species of roughly one species per year.) 

1 8. THE REPORTS GIVE THE IMPRESSION THAT LIVING THINGS ARE 
FRAGILE AND RIGID, unable to deal with change. The opposite is the ca.se. Life is 
persistent, adaptable, and adjustable. 

ly. STEADY-STATE ASSUMPTION: There is an overall assnmption in the IPCC 2014 
report and the White House Climate Change Assessment that all change is negative 
and unde.sirable - that it is ecologically and evolutionarily unnatural, bad for 
populations, species, ecosystems, for all life on planet Earth, including people. This is 
the opposite of the reality. The environment has always changed and is always changing, 
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and living things have had to adapt to these changes. Interestingly, many, if not most, 
species that I have worked on or otherwise know about require environmental change.^ 

20. The IPCC Summary for Policy Makers on Impacts, Adaptation, and Vulnerability 
makes repeated use of the term “irreversible” changes. A species going extinct is 
irreversible, but little else about the environment is irreversible. The past confirms this. 
Glaciers have come and gone repeatedly. The Northwest Passage of North America has 
gone and come again. The average temperature has greatly exceeded the present and 
forecasted and has declined only to ri.se again. 

a. Implicit in this repeated use of irreversible is the belief that Earth’s environment is 
constant — stable, unchanging — except when subjected to human actions. This is 
obviously false from many lines of evidence, including the simple experience of all 
people who have lived before the scicntific-indu.strial age and those who live now 
and so such work as farm, manage rivers, wildlife and forests. 

The extreme over-emphasis on human-induced global warming hits taken our 
attention away from many environmental Issues that used to be front and center but have 
been pretty much ignored in the 21st century. By my count there are ten issues, including 
global warming. I know it is easier for people to focus on just one issue at a time and ten .seems 
overwhelming, but they can all be part of, and can be cast in terms of, biodiversity and 
sustainability. A singular focus on climate change as the driver of the other nine obscures the best 
solutions to the full suite of environmental challenges we face. In terms of “the need to act now” it 
is on these issues that we should f(x:us. with the concern with a possible global warming prioritized 
properly with that group. 
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Environmental Issues that need our attention now 

1. Energy 

2. Fresh water 

3. Habitat destrnction 

4. Invasive-species control 

5. Direct threats to Endangered species 

6. Pollution by directly toxic substances 

7. Fisheries 

8. Forests 

9. Phosphorus and other essential minerals 

The Terrestrial report in a sense acknow'ledges this, for example by stating: ""Climate stresses 
occur alongside other anthropogenic influences on ecosystems, including land-use changes, 
nonnative species, and poUuiion, and in many cases will exacerbate these pressures ( very 
high confidence). ” 


2 1 . Do the problems with these reports mean that we can or should abandon any concerns 
about global warming or abandon any research about it? Certainly not, but we need to 
put this issue within an appropriate priority with other major here-and-now 
environmental issues that are having immediate elTects. 

22. 1 reviewed and provided coinments on both the IPCC 2014 report and the draft White House's 
National Climate Change Assessment and, unfortunately, it appears that these issues have not 
been addressed in the final a.sscssnicnt. For example in regard to the White House Report, I 
stated: 

a. "The executive summary is a political statement, not a scientific statement. It is filled 
with misstatements contradicted by well-established and well-known scientific papers." 

b. "Climate has always affected people and all life on Earth, so it isn't new to say it is 
'already affecting the American people.' This is just a political statement." 
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c. "It is inappropriate to use short-term changes in weather as an indication one way or 
another about persistent climate change." 

WHAT HAS GONE WRONG AND HOW TO FIX IT 

1 Rather than focus on key, specific and tractable aspects of climate-change science, the 
long-term approach throughout the 20th century was to try to create de nova a 
complete model of the climate. 

2 . This approach has been taken despite a lack of focus on monitoring key variables over 
time in statistically and scientifically valid ways, e. g. carbon sequestering by forests; 
polar bear population counts. As a result, there is an odd disconnect between theory and 
observation. The attempt to create complete models of every aspect of climate has meant 
that many factors had to he guessed at, rather than using the best .scientific methods. Too 
many guesses, too little checking against real, observed effects. 

3. Both rqwrtsare the result of a very large number of people doing long reviews of the 
scientific literature. This easily leads to people being so overburdened that they 
misinterpret specific papers, fail to understand where the major olrservational gaps are, 
and have trouble making an accurate list of citations and all sources of information. The 
fundamental IPCC and While House Climate Change Assessment approach has been to gather a 
huge number of scientists from a large number of di.scipiines, on the assumption that a kind of 
crowd appraadi to what can be agreed on is the same as true scientific advance. While this might 
seem a reasonable and effective approach, there is some danger in relying on this “crowd-sourced” 
model of information sharing. Grtxips of people, particularly when ciedentialed “experts” are involved, 
are very prone to a condition called an “information cascade” in which eiTor is compounded by group 
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Ihink, assumptions become unchallenged “fecf ’ and observations play second fiddle to unchallenged 
models. The excellent scientists involved with the IPCC leports are no less prone to this than the 
excellent scientists who relied on Aiistotelian nxxlels of a geocentric universe. Entrenched beliefs aie 
hard to extricate, even amongst supposedly rational thinkers. This is probably in part lesponsible for 
the problems listed with the White House Climate Assessment report’s table of Biological Effects, 
discussed later. 

4. What a scientist discovers is different from what a scientist says. The first is science, 
the second is opinion. Have small groups of scientists work on this problem, no more than 
can easily aigue with one another, that is less than 20 and preferably even smaller, 
representing the primary disciplines. Divide the problem into areas, rather than try to 
answer all questions in one analysis. 1 have used this approach in my own work and found 

Q q 

It to bo successful. ’ 

5. The desire to do good has ironically overridden the desire to do the he.st science. 

6. Under the weight of this kind of crowd rule and approach, some specific alternative 
approaches to the science of climate change, have not been allowed to rise to the 
surface. 

7. Among the approaches that would improve climate science: 

1. Return to the former reliance on science done by individuals and small groups with a 
common specific interest and focus. 

2. Change the approach from trying to make a complete, definitive model of every 
aspect of climate to a different level. See kinds of models that explore specific 
possibilities and phenomena. 

3. Get out of the blame game. None of the above suggestions can work as long as 
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global warming remains a moral, political, ideologically dominated topic, with 
scientists pushed into, or at least viewed as, being either for or against a single point 
of view. 

9. We need to focus again on major environmental Issue.s that need our attention now 

(see the list above). 

1 0. ARE THERE EXAMPLES OF THE KIND OF RESEARCH I BELIEVE WE NEED 
MORE OF? YES. 

a. NASA Carbon Monitoring System (CMS) 

b. Hubbard Brook Eco.system Study 

c. Whooping Crane monitoring, e.g. of an endangered species 

d. In-place monitoring on carbon flux, being done by the USGS in the Great 
Cypress Swamp, Florida. 

e. Many others. 


NOTES For the general disewtsion of Iwth the IPCC 2014 and the White House Climate 
Change Assesisment (A second section dealing directly with the White House Asses.sment 
has its own note section.) 

1. lUCN Summary of polar bear population status per 20 1 3 http://pbsg.npolat .no/en/status/status- 
table.html 

2. httr)://www.mmc.gov/species/pdf/ar2000Dolarhear.ridf P. 9 1 . 

3. Crockford, S., 2014. Polar Bear Science website http://polarbearscience.eom/2014/03/20/polar- 
bear-status-changes-in-2013-decon.structed-with-a-map-to-the-good-news/ 

4. Botkin, D. B. and L. Simpson, 1990, Biomass of the North American Boreal Forest: A step 
toward accurate Global Measures: Biogeochemistry 9: 161-174; Botkin, D. B., Simpson, L. G., 
and H. J. Schenk, 1992, Estimating Biomass, Science Letters. Vol. 2,57, No. .5067. (Jul. 10, 

1992), pp. )46-147; Botkin, D. B., Simp.son, L, G., and R. A. Nisbet, 1993, Biomass and 
Carbon Storage of the North American Deciduous Forest, Biogeochemistry 20: 1- 17;Botkin, D. 
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B,, Ngugi, M.R., D, Doley (submitted) “Statistically Valid Estimates and Accurate Forecasts of 
Forest Biomass and Carbon Sequestration: A Forty-Five Year Quest.” Keynote speech at 
lUFRO Forest Biomass Conference, October 7, 2013, to be published in Drewno (Wood) 
Journal. 

5. Botkin, D. B., Henrik Saxe, Miguel B, Araujo, Richard Betts, Richard H.W. Bradshaw, 
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[Note regarding my connections with Jerry M. Melillo, one of the three primary editors of this 
report: When I was on the faculty of the Yale School of Forestry and Environmental Studie.s, 
Jerry Melillo was a graduate student working on his doctorate and we interacted frequently. 
Beginning in 1975, Jerry Melillo and I worked at the Ecosystems Center, Marine Biological 
Laboratory, Woods Hole, MA, and we published four scientific papers together, listed at the end 
of this document. * 

COMMENTS ON THE ASSESSMENT 
GENERAL COMMENTS: 

The opening statement of the Assessment (p.l), reproduced here, is characteristic of the entire 
Assessment in that it violates one of the basic principles of good climatology — never use short- 
term weather changes as proof of climate change. Climatologists I have worked with over the 
decades have said this repeatedly. In 1962, when 1 was a graduate student at the University of 
Wisconsin working under a science writing fellowship, I spoke with Reed Bryson, said to be the 
father of the International Geophysical Year and the person who persuaded Richard Keeling to 
begin measuring atmospheric carbon dioxide concentration on Mauna Loa, Hawaii. At that time 
Earth had been undergoing a global cooling since about 1940. At first Professor Bryson said “if 
present trends continue, we are entering a new ice age.” But when 1 drafted a press release that 
quoted him so, he thought about it carefully and told me that we could not make that statement, 
because this was just a short- term weather event. 

In the 1980s, I worked closely with climatologist Stephen Schneider and we often gave 
talks at the same events. Steve, one of the leaders of the modern concern about a possible 
human-induced global warming, also said that you should never use short-term weather events 
to infer climate change. I agreed with these experts, and therefore was taken aback by the 
overall tone of the new White House Climate Change Assessment, which begins: “Climate 
change, once considered an issue for a distant future, has moved firmly into the present. Corn 
producers in Iowa, oyster growers in Washington State, and maple syrup producers in Vermont 
are all observing climate-related changes that are outside of recent experience. So, too, are 
coastal planners in Florida, water managers in the arid Southwest, city dwellers from Phoenix to 
New York, and Native Peoples on tribal lands from Louisiana to Alaska. This National Climate 
Assessment concludes that the evidence of human-induced climate change continues to 
strengthen and that impacts are increasing across the country. 

Based on what my climatologist colleagues had always told me, the Assessment should have 
begun instead by stating: “ Corn producers in Iowa, ovster growers in Washinston State, and 
maple syrup producers in Vermont are all ohservins weather-related changes " outside of their 
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personal recent experience. So. too, are coastal planners in Florida, water manaaers in the arid 
Southwest, city dwellers from Phoenix to New York, and Native peoples on tribal lands from 
Louisiana to Alaska. ” 


The Assessment concludes that opening paragraph by staling: This National Climate 
Assessment concludes that the evidence of human-induced climate change continues to 
strengthen and that impacts are increasing across the country. 

Americans are noticing changes all around them. Summers are longer and hotter, and 
extended periods of unusual heat last longer than any living American has ever experienced. 
Winters are generally shorter and warmer. Rain comes in heavier downpours. People are seeing 
changes in the length and severity of seasonal allergies, the plant varieties that thrive in their 
gardens, and the kinds of birds they see in any particular month in their neighborhoods (p. 1 ). 

These opening paragraphs and several that follow directly communicate to the 
reader, both lay and professional, that human-induced global warming in an immediate 
disaster. For example: 

Other changes are even more dramatic. Residents of some coastal cities see their streets 
flood more regularly during storms and high tides. Inland cities near large rivers also 
experience more flooding, especially in the Midwest and Northeast. Insurance rates are rising in 
some vulnerable locations, and insurance is no longer available in others. Hotter and drier 
weather and earlier .snowmelt mean that wildfires in the West .start earlier in the spring, la.st 
later into the fall, and bum more acreage. In Arctic Alaska, the summer sea ice that once 
protected the coasts has receded, and autumn storms now cause more erosion, threatening many 
communities with relocation. 

Scientists who .study climate change confirm that these observations are consistent with 
significant changes in Earth 's climatic trends. Long-term, independent records from weather 
stations, satellites, ocean buoys, tide gauges, and many other data sources all confirm that our 
nation, like the rest of the world, is warming. Precipitation patterns are changing, sea level is 
rising, the oceans are becoming more acidic, and the frequency and intensity of some extreme 
weather events are increasing (p. 1). 

To be scientifically accurate, these paragraphs should instead have been written (my 
changes noted by underlining): Other weather changes are even more dramatic. Residents of 
.some coastal cities .see their .streets flood more regularly during stonns and high tides. Inland 
cities near large rivers also experience more flooding, especially in the Midwest and Northeast. 
Insurance rates are rising in some vulnerable locations, and insurance is no longer available in 
others. Hotter and drier weather and earlier snowmelt mean that wildfires in the West start 
earlier in the spring, last later into the fall, and hum more acreage. In Arctic Alaska, the 
summer sea ice that once protected the coasts has receded, and autumn stonns now cause more 
erosion, threatening many communities with relocation. Scientists who study weather and 
climate change point out that short-term, includine several decades and longer, chanses in 
weather do not confirm that these observations are consistent with .significant changes in Earth's 
climatic trends. 


These opening statements are directly followed by: Many lines of independent evidence 



151 


demonstrate that the rapid warming of the past half-century is due primarily to human activities. 
The observed warming and other climatic changes are triggering wide-ranging impacts in every 
region of our country and throughout our economy. Some of these changes can he beneficial 
over the short run, .such as a longer growing season in some regions and a longer shipping 
season on the Great Lakes. But many more are detrimental, largely because our .society and its 
infrastructure were designed for the climate that we have had, not the rapidly changing climate 
we now have and can e.xpect in the future. In addition, climate change does not occur in 
isolation. Rather, it is superimposed on other .stresses, which combine to create new challenges 
(p. I ), The assertions in this paragraph are based on the forecasts from climate models and 
from temperature records. However, Figure 1 shows that the climate models greatly 
exaggerate the rate and amount of temperature change and are not making forecasts that 
come even close to fitting the data. Furthermore, Figure 1 also shows that the average 
Earth temperature in the past 30 years has changed very little if at all, contradicting the 
assertions on the first page of the Assessment. 

The Assessment further attributes the supposed climatic warming to human activities 
that are releasing greenhouse gases, especially carbon dioxide, into the atmosphere. 
Therefore the claimed disaster is our fault. But recent evidence shows that temperature 
change is not tracking the increase in carbon dioxide. The gas has increased from 370 ppm 
to just over 400ppm, 8 percent, between year 2000 and year 2014 (Figure 2), while the 
temperature has changed cither only slightly or not at ail, depending on how one does the 
analysis (Figure 3). Instead, temperature change tracks closely changes in the energy output 
from the sun (Soon, W. and D. R. Legates, Solar irradiancemodulationofEquator-to- 
Pole(Arctic) temperaturegradients:Empiricalevidenceforclimate variation onmulti- 
decadaltimescales. Journal of Atmospheric and Solar-Terrestrial Physics, 2013. 93: p. 45- 
56.) 


Figure 2. Mauna Loa Observatory CO2 measurements 
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Figure 3. Earth Surface Temperature Departure from 1950-1980 Average 



The current evidence from scientific observations shows that Earth’s temperature has not 
changed very much, if at all, since the start of the new century, while carbon dioxide has 
increased considerably. 

Given these facts, the basic opening assertions of the new U.S. Climate Change 
Assessment arc about a hypothetical world, not a real world, and must be taken as a “what 
if’ rather than “what is’’. Therefore the dire consequences forecast in the Assessment 
cannot be taken as reliable, nullifying many, if not most, of the ecological and biological 
implications the Assessment makes heavy use of. 

The time available to write and the space available to publish as written testimony 
prevent a comprehensive, detailed review of the entire White House Climate Change 
Assessment. As a result, 1 have used as an example of the kinds of problems throughout the 
Assessment the table appearing on pages 204-5, Biotogical Responses To climate Change. As an 
ecologist, 1 have taken that table and reorganized it. This reorganization follows. 

Although the document is titled “Climate Change Assessment,” the term “climate 
change” is not defined and is in fact used with two meanings, natural and human-induced. There 
are places in the Assessment where only the .second meaning makes sense, so that meaning has 
to be assumed. There are other places where either meaning could be applied. In those places 
where either meaning can be interpreted, if the statement is assumed to be a natural change, then 
it is a truism, a basic characteristic of Earth’s environment and something people have always 
known and experienced. If the meaning is taken to be human-caused, then in spite of the 
assertions in the Assessment, the available data do not .support the statements. 

For example, the Assessment’s section titled CLIMATE CHANGE AND THE 
AMERICAN PEOPLE begins with the statement; Climate change, once considered an issue for a 
distant future, has moved firmly into the present. Corn producers in Iowa, oyster growers in 
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Washington State, and maple syrup producers in Vermont are all observing climate-related 
changes that are outside of recent experience. 

If this is to be intei-preted as natural, then people have frequently in history experienced 
“climate-related changes that are outside of [their] recent experiences,” as the Medieval 

Warming and Little Ice Age demonstrate,^’ ^ and therefore it is not unusual nor unexpected 
in ordinary life. If this is to be interpreted to be human-induced, then the evidence just discussed 
demonstrates that this kind of change cannot be attributed to human actions and therefore the 
statement is false. 

ANALYSIS OF THE CLIMATE CHANGE IMPACTS ASSESSMENT TABLE OF 
ECOLOGICAL EFFECTS, titled Biological responses to climate change 
(Assessment’s pages 204-205) 

The Assessment presents a list of 30 biological responses to climate change. Since this is my 
particular area of expertise, 1 have analyzed this list and sorted the items into the following 
categories: Where the Assessment is wrong based on my understanding (10 items); 
Improvements (12 items); Declines (which can be taken as worsening) (No items); Predicted 
from Climate Models, Therefore Not Fact, especially given the failure of climate models to 
forecast with any reliability Earth’s increase in temperature since the 1990s (see figure 1) (3 
items); and Unlikely or Unsupported Statement (5 items). Within the context of the 
Assessment, this table comes across as meaning to demonstrate more very negative effects 
of a human-induced global warming, but since upon analysis none of the 30 appears to be 
a legitimately supported decline that might occur under a hypothetical global warming or 
have been directly observed, this table in fact is an argument against the overall message of 
the Assessment. 

(The number that appears at the beginning of each entry is the number in the Assessment's list. 
The numbers following each of the Assessment’s entry are the citation number as listed in the 
Assessment. The Assessment’s statements are in italics; my comments appear in plain font.) 

ASSESSMENT IS WRONG 

1 . 21. Seedling survival of nearly 20 resident and migrant tree species decreased during 
years of lower rainfall in the Southern Appalachians and the Piedmont areas, indicating 
that reductions in native species and limited replacement by invading species were likely 
under climate change. 134 .Since the climate models arc admittedly weak about changes 
in rainfall, this .statement has no relevance to purported human-induced global warming. 

2. 27. Water temperature data and observations of migration behaviors over a 34-year time 
period showed that adult pink salmon migrated earlier into Alaskan creeks, and fry 
advanced the timing of migration out to sea. Shifts in migration timing may increase the 
potential for a mismatch in optimal environmental conditions for early life stages, and 
continued warming trends will likely increase pre-spawning mortality and egg mortality 
rates.87 .Salmon have evolved and are adapted to environmental change. 

3. 3. Conifers in many western forests have experienced mortality rates of up to 87% from 
warming-induced changes in the prevalence of pests and pathogens and .stress from 
drought. 1 IS Important causes of the mortality of trees in western forests are: fire 
suppression, which promotes insect and disease outbreaks, and from introduced 
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(invasive) insects and diseases. 

4. 8. Warmer and drier conditions during the early growing season in high-elevation 
habitats in Colorado are disrupting the timing of various flowering patterns, with 
potential impacts on many important plant-pollinator relationships. 77 "Disrupting “ is 
a politically loaded term. The scientific term would be “changed” and this is a good 
sign, showing the adaptability of species to changing environments, 

5. 12. Variation in the timing and magnitude of precipitation due to climate change was 
found to decrease the nutritional quality of grasses, and consequently reduce weight gain 
of bison in the Konza Prairie in Kansas and the Tallgrass Prairie Preserve in 
Oklahoma. 124. Results provide insight into how climate change will affect grazer 
population dynamics in the future. This is stated in a way that is not open to scientific 
evaluation. No doubt lower rainfall has negative effects, but the statement is “variation.” 

In fact, the publication cited (Craine et al., 2008)^ states that “Greater late-summer 
precipitation increased bison weight gain . . . “greater midsummer precipitation decreased 
weight gain.” This is a scientifically interesting result for those focused on wildlife in 
grasslands, but it is neither a negative nor positive in terms of global warming, because 
the forecasting models are weake.st in forecasting rainfall even annually, let alone 
seasonally. Therefore these results cannot be taken as negative (nor positive) effects of a 
global rise in average temperature. 

6. 10. Cutthroat trout populations in the western U.S. are projected to decline by up to 
58%, and total trout habitat in the same region is projected to decline by 47%, due to 
increasing temperatures, seasonal shifts in precipitation, and negative interactions with 
nonnative species.8. Stresses on Cutthroat extend considerably beyond climate change 
and have to do with fishing intensity, water diversions and other habitat changes, such as 

competition from introduced, invasive species such as lake trout and rainbow trout.® 

7. 28. Warmer .springs in Alaska have caused earlier onset of plant emergence, and 
decreased spatial variation in growth and availability of forage to breeding caribou. This 
ultimately reduced calving .success in caribou populations. 1 38 The implication is that 
warming will necessarily have a negative effect on caribou, but the paper cited (Post et 
al., 2008) actually is much more cautious, stating “it is highly relevant to herbivore- 
ecology to consider the manner in which warming will alter spatial patterns of plant 
phenology at more immediate spatial scales than that of the regional landscape. The 
paper concludes, cautiously: “ Large herbivores prefer newly emergent forage, 
presumably owing to the high digestibility and nutrient content of young plant tissues . . . 
future wanning could conceivably impair the ability of herbivores such as caribou to 
forage selectively, with adverse consequences for their productivity. We suggest, 
therefore, that it is highly relevant to herbivore ecology to consider the manner in which 
warming will alter spatial patterns of plant phenology at more immediate spatial scales 

than that of the regional landscape." 

There is again an inherent a.s.sumption that a steady-state between living things 
and climate is natural and nece.s,sary for a species’ persistent. Wildlife population can 
and do adjust to changes, but this can take some time. See the examples of current 
adjustments, which I have added below this table. Give the populations a little time to 
adjust. 
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8. 26 Changes in female polar hear reproductive success (decreased Utter mass and 
numbers of yearlings) along the north Alaska coast have been linked to changes in body 
size and/or body condition following years with lower availability of optimal sea ice 
habitat. 137. There is evidence that polar bears are adjusting by feeding more on 
terrestrial prey. Contrary to the publicity about polar bears, there is little information 
demonstrating any statistically, scientifically valid decline in polar bear populations. 1 
have sought the available counts of the 19 .subpopulations. Of these, only three have been 
counted twice; the rest have been counted once. Thus no rate of change in the popu lation 

is possible. The first count was done 1 986 for one subpopulation.® 

9. 7. Quaking aspen-dominated systems are experiencing declines in the we.stern U.S. after 
stress due to climate induced drought conditions during the last decade, 122 Anderegg, 

W. R. L, J. M. Kane, and L. D. L. Anderegg, 2012: Consequences of widespread tree 
mortality triggered by drought and temperature .stress. Nature Climate Change, 3, 30-36, 
doi: 1 0. J 038/nclimateJ 635. Given the failure of the climate models to predict 
temperature change and the observed lack of a significant recent rise in temperature, it is 
incorrect to refer to this as a “climate induced’ drought. Moreover, a thousand year tree- 
ring study shows that deep droughts are characteristic of California. Meteorologist 
Martin P. Hoerling wrote on March 8,2014 that “At present, the scientific evidence does 
not support an argument that the drought there is appreciably linked to human-induced 
climate change.” Hoerling is a research meteorologist, specializing in climate dynamics, 
at the Earth System Research Laboratory of the National Oceanic and Atmospheric 
Administration, and the White House's National Climate Assessment cites many of 
Hoerling’s papers, including figure 20.4 “Longer Frost-free Season Increases Stress on 
Crops,” so his work is respected by the authors. 

10. 9. Population fragmentation of wolverines in the northern Cascades and Rocky 
Mountains is expected to increase as spring snow cover retreats over the coming 

century. 123 The paper cited, Dawson et al. (20! 1)^, does not mention wolverines. And 
contrary to making a highly negative statement, the paper states Populations of many 
species have persisted in situ at individual sites since the last glacial maximum 
(toleration) and many have undergone habitat shifts, moving short distances (I to 10 km) 
to sites with different a.spects, slopes, elevations, and other attributes as the environment 
changed. Migrations of 100 to 1000 km are well documented for many .species. 

IMPROVEMENTS 

1. 2. Northern flickers arrived at breeding sites earlier in the Northwe.st in response to 
temperature changes along migration routes, and egg laying advanced by 1.15 days for 
every degree increase in temperature, demonstrating that this species has the capacity to 
adjust their phenology in response to climate change.117 

2. 11. Comparisons of historical and recent first flowering dates for 178 plant species from 
North Dakota showed signijlcant shifts occurred in over 40% of species examined, with 
the greatest changes observed during the two warmest years of the study. 75 

3. 14. Migratory birds monitored in Minnesota over a 40-year period showed significantly 
earlier arrival dates, particularly in short-distance migrants, indicating that some 
.species are capable of responding to increasing winter temperatures better than 
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others. 1 26. 

4. 15. Up to 50% turnover in amphibian species is projected in the eastern U.S. by 2100, 
including the northern leopard frog, which is projected to experience poleward and 
elevationa! range shifts in re.sponse to climatic changes in the latter quarter of the 
century, 127 

5. 16. Studies of black raLsnake (Elaphe obsoleta) populations at different latitudes in 
Canada, Illinois, and Texas suggest that snake populations, particularly in the northern 
part of their range, could benefit from rising temperatures if there are no negative 
impacts on their habitat and prey. 128 

6. 17. Warming-induced hybridization was detected between southern and northern flying 
squirrels in the. Great Lakes region of Ontario, Canada, and in Pennsylvania after a 
series of warm winters created more overlap in their habitat range, potentially acting to 
increase population persistence under climate change. 129 

I. 18. Some warm-water fishes have moved northwards, and some tropical and subtropical 
fashes in the northern Gulf of Mexico have increased in temperate ocean habitat. 1.10 
Similar shifts and invasions have been documented in Long Island Sound and 
Narragansett Bay in the Atlantic.131 

8. 23. Over the last 130 years ( 1880-2010), native bees have advanced their spring arrival 
in the northeastern U.S. by an average of 10 days, primarily due to increased warming. 
Plants have also showed a trend of earlier blooming, thus helping preserve the synchrony 
in timing between plants and pollinators. 1 35 

9. 24. In the Northwest Atlantic, 24 out of 36 commercially e,xploitedfi.sh stocks showed 
significant range (latitudinal and depth) shifts between 1968 and 2007 in response to 
increased sea surface and bottom temperatures.55 

10. 25. Increases in maximum, and decreases in the annual variability of, sea surface 
temperatures in the North Atlantic Ocean have promoted growth of small phytoplankton 
and led to a reorganization in the .species composition of primary (phytoplankton) and 
secondary (zooplankton) producers. 1.16 

I I . 29. Many Hawaiian mountain vegetation types were found to vary in their sensitivity to 
changes in moisture availability; consequently, climate change will likely influence 
elevation-related vegetation patterns in this region. 1 39 

12. 5. In response to climate-related habitat change, many small mammal species have 

altered their elevation ranges, with lower-elevation .species expanding their ranges and 
higher-elevation species contracting their ranges. 120 

DECLINES 

None. 

PREDICTED FROM CLIMATE MODELS, THEREFORE NOT FACT 

1. 30. Sea level is predicted to rise by 1.6 to 3.3 feet in Hawaiian waters by 2100, consistent 
with global projections of 1 to 4 feet of .sea level rise (see Ch. 2: Our Changing Climate, 
Key Message 10). This is projected to increase wave heights, the duration of turbidity, 
and the amount of re-suspended sediment in the water; consequently, this will create 
potentially stressful conditions for coral reef communities, 140 

2. 6. Northern spotted owl populations in Arizona and New Mexico are projected to decline 
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during the next century and are at high risk for extinction due to hotter, drier conditions, 
while the southern California population is not projected to be sensitive to future climatic 
changes.! 21 

3. 19. Global marine mammal diversity is projected to decline at lower latitudes and 

increase at higher latitudes due to changes in temperatures and sea ice, with complete 
loss of optima] habitat for as many as 1 1 species by midcentiiry; seal populations living 
in tropical and temperate waters are particularly at risk to future declines. 132 


UNLIKELY CORRELATION OR UNSUPPORTED STATEMENT 

1 . 1 3. (a and b) Climatic fluctuations were found to influence mate selection and increase 
the probability of infidelity in birds that are normally socially monogamous, increasing 
the gene exchange and the likelihood of offspring survival. 125 

2. 20. Higher nighttime temperatures and cumulative seasonal rainfalls were correlated with 
changes in the arrival times of amphibians to wetland breeding sites in South Carolina 
over a 30- year time period (1978-2008). 133 Of course. The time period precedes any 
possible effect of human-induced global warming, and the effect is a tniism. Rainfall 
will affect amphibians. Since the climate models are admittedly weak about changes in 
rainfall, this statement has no relevance to purported human-induced global warming, 

3. 22. Widespread declines in body size of resident and migrant birds at a bird-handing 
station in western Pennsylvania were documented over a 40-year period; body sizes of 
breeding adults were negatively correlated with mean regional temperatures from the 
preceding year. 85 The citation for this statement is NaturcServe, cited 2012: Ecosystem- 
based Management Tools Network. [Available online at www.ebmtools.org1. This is a 
general website. 1 used its search option and did not find bird-banding nor Pennsylvania, 
nor any reference to a study of bird-banding in Pennsylvania. 

4. 4. Butterflies that have adapted to specific oak .species have not been able to colonize 
new tree species when climate change-induced tree migration changes local forest types, 
potentially hindering adaptation. 1 19 . The citation 1 19 in the Assessment is Aumen, N., 
L. Berry, R. Best, A. Edwards, K. Havens, J, Obeysekera, D. Rudnick, and M. Scerbo, 
2013: Predicting Ecological Changes in the Florida Everglades Under a Future Climate 
Scenario, 33 pp., U.S. Geological Survey, Florida Sea Grant, Florida Atlantic University. 
[Available online at 

http://www.ce.s.faii.edii/climale c hange/ecologv-februai'v-20 1 3/PECFEFCS_Report.pdf]. 
1 searched this report and found no mention of butterflies. This is probably an 
inadvertent editing error and the authors of the Assessment meant to refer to some other 
paper, but since this is the actual listing, the statement is unsupported. 

5. I. Mussel and barnacle beds have declined or disappeared along parts of the Northwest 
coast due to higher temperatures and drier conditions that have compressed habitable 
intertidal .space. 116. The citation listed is Burke, L., L. Reytar, M. Spalding, and A. 
Perry, 2011: Reefs at Risk Revisited. World Resources Institute, 130 pp. [Available 
online at http://pdf.wri.org/reefs at risk revisited.pdfl. 1 searched this citation and did 
not find any mention of the words mussel or barnacle and the only mention of 
“northwest” was “northwestern Hawaii.” Again this is likely a typographic error, but no 
other statement in the Assessment brought me to a relevant paper either, so the statement 
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is unsupported by the report. 


SOME OTHER EXAMPLES OF SPECIFIC STATEMENTS THAT ARE INCORRECT, 
OR OVERSTATED, OR LIMITED TO A FEW SPECIFIC CASES, OR OTHERWISE OF 
DOUBTFUL GENERALITY 

Given the length of the just-released White House Climate Change Assessment and the 
time available to review it, I am able to consider only a few examples of other specific 
problems with the Assessment. I have focused on those that have to do with biological 
factors. These, however, are representative of problems throughout the Assessment. (Once 
again, the material in italics is quotes from the Assessment; the material in standard font is my 
text.) 

Cores from corals, ocean sediments, ice records, and other indirect temperature measurements 
indicate the recent rapid increase of ocean temperature is the greatest that has occurred in at 
least the past millennium and can only be reproduced by climate models with the inclusion of 
human-caused sources of heat-trapping gas emissions (p. 559). As we saw earlier, the climate 
models are not coming even close to forecasting air temperature change, and therefore could not 
be expected to forecast accurately changes in ocean temperature, so it is not correct to say that 
something "can only be reproduced by climate models with the inclusion of human-caused 
sources of heat-trapping gas emissions." 

Warmer air and ocean temperatures are also causing the continued, dramatic decline in Arctic 
sea ice during the summer (panel D) (p. 560). We published a paper comparing Arctic sea ice 
extent in the nineteenth century, using historical records from ships hunting the bowhead whale, 

with those in recent times. In this paper we wrote, “Records from May indicate that 
end-of-winter sea-ice extent in the Bering Sea during the mid-19lh century closely resembled 
that in the 1972-82 data. However, the historical data reveal that sea ice was more extensive 
during summer, with the greatest difference occurring in July. This pattern indicates a later and 
more rapid seasonal retreat.” While the statement in the White House Climate Change 
Assessment is not contradicted by our paper, the limited statement (about the summer) in the 
Assessment once again paints a dire picture to the average reader, whereas our work suggests 
that in fact the sea ice extent recovered over winter, and changes in arctic sea ice are more 
complicated than the Assessment implies. The problem here is a matter of tone and 
communication. 

Key Message 4: Seasonal Patterns: Timing of critical biological events —such as spring hud 
burst, emergence from overwintering, and the start of migrations — has shifted, leading to 
important impacts on species and habitats (p.201). The implication here is that this is entirely 
negative for life on Earth and will forever be so. But on the contrary, the environment has always 
changed and is always changing, and living things have had to adapt to these changes. 
Interestingly, many, if not most, species that I have worked on or otherwise know about require 
environmental change, including salmon and sequoia trees. * ^ 
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Two of the longest studies of animals and plants in Great Britain show that at least some 
species are adjusting to recent weather changes in “timing of critical biological events, such as 
spring bud burst, emergence from overwintering.” For example, a 47-year study of the bird 
Pams major (one of the longest monitoring of any bird species) shows that these birds are 
responding behaviorally to recent weather changes. A species of caterpillar that is one of the 
main foods of this bird during egg-laying has been emerging earlier as spring temperatures have 
risen. In response, females of this bird species are laying their eggs an average of two weeks 
1 7 

earlier. 

The second study, one of the longest experiments about how vegetation responds to 
temperature and rainfall, shows that long-lived small grasses and sedges are highly resistant to 
climate change. The authors of the study report that changes in temperature and rainfall during 

the past 13 years “have had little effect on vegetation structure and physiognomy.”''^ 

Of course with any environmental change, not all species will do well. This has always 
been the case, and is consistent with Darwinian evolution and with ecological knowledge. Black 
guillemots (Cepphus grylle), birds that nest on Cooper Island, Alaska, illustrate that some 
species are having difficulties adjusting to climate change. (However, black guillemots in their 
entire range are not a threatened or endangered species. It is only their abundance on Cooper 
Island that has declined.) 

The problem has been that temperature increases in the 199()s caused the sea ice to 
recede farther from the island each spring. The parent birds feed on .Arctic cod found under the 
sea ice and must then return to the nest to feed their chicks, who are not yet mature enough to 
survive on their own. For the parents to do this, the distance from feeding grounds to nest must 
be less than about 30 km, but in recent years the ice in the spring has been receding as much as 
500-800 km (300-500 mi) from the island. As a result, the black guillemots on the island have 
lost an important source of food. The birds have sometimes targeted sculpin, which is not as 

abundant as cod. 

But the real problem these Cooper Island birds face today is egg predation by polar bears. 
With less sea ice during this time period, bears have gone ashore and eaten young birds. In 2009, 
of the 180 guillemots that hatched, only one on the island fledged (flew away).The solution to 
this has been to build bear-proof nesting boxes for the birds. In 2010, bear-proof nesting boxes 
resulted in about 100 birds that fledged. 

Two points emerge here. One is that living things do in fact often adjust to changes in 
the timing of climate events; if not, there would be little or no life on Earth. The second is that 
the real problem black guillemots face is here-and-now predation, which can be and has been 
dealt with and does not require a single focus on whether or not the climate change was human- 
induced. 

Chapter 7, Forests, opens with this: 

Key Messages 

I. Climate change is increasing the vulnerability of many forests to ecosystem changes and. tree 
mortality through fire, insect infestations, drought, and disease outbreaks. 

As I noted before, the Assessment .suffers from the use of the term “climate change” with two 
meanings: natural and human-induced. The implication in this key message is that the forest 
problems are the result of human-induced climate change, but as I have made clear, both the 
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failure of the models and the failure of temperature change to closely track CO2 make this key 
statement false. Furthermore, it is well known that (1) forest wildfires arc largely due to long- 
term suppression of fires in the twentieth century, which allowed the buildup of excessive fuel; 
and (2) that insect infestations and disease outbreaks are heavily the result of introduced species 
and the failure to remove dead and decaying timber from forests. In addition, this key statement 
is another example where recent weather patterns are said to represent and prove human-induced 
global warming, which I pointed out at the beginning is incorrect. 

Key Message 2. U. S, forests and associated wood products currently absorb and store the 
equivalent of about 16% of all carbon dioxide {CO 2 ) emitted by fossil fuel burning in the U.S. 
each year. Climate change, combined with current societal trends in land use and forest 
management, is projected to reduce this rate afforest CO 2 uptake. 

As explained in my review of the IPCC 2014 report, the estimates of carbon uptake by 
vegetation used by IPCC and in major articles cited by the reports are based on what can best be 
called “grab samples,” a relatively small number of studies done at a variety of times using a 
variety of methods, mainly in old-growth areas. The results reported by IPCC overestimate 

carbon storage and uptake by as much as 300%.^^ Therefore this is an unreliable statement. 

As I stated at above, these are representative examples of problems that exist throughout the 
Climate Change Assessment. 

NOTES For the White House Climate Change Assessment 
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Botkin, A.J. Francis, and J.M. Melillo, 1980, Simulation of acid precipitation effects on soil 
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C.W. Fowler and T, Smith, eds. Population Dynamics ofiMrge Mammals, John Wiley and 
Sons, NY.; Aber, J.D., G.R. Hendrey, A.J. Francie.s, D.B. Botkin and J.M, Melillo, 1982, 
Potential effects of acid precipitation on soil nitrogen and productivity of forest ecosystems, pp. 
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Responses by Daniel Botkin to Additional Questions 

Environment and Public Works Committee Hearing June 18, 2014 
Follow-up Questions for Written Submission 

To: Senators Barbara Boxer. Chairman, and David Vitter, Ranking Member, 
Environment and Public Works Committee. 


Thank you for the opportunity to testify at this Senate hearing. Since the topic of the 
hearing, “Climate Change: The Need to Act Now,” concerned a scientific topic and the 
application of science to policy, and since I was the only professional scientist testifying 
at the hearing, and since there was, as a result, a question as to who is a scientific 
expert, I would like to add the following information to the record, with the hope that this 
will be useful to the Committee in its future consideration of this important question. 

I come to you as a scientist, not a politician, not as a member of a specific 
political party (I vote as an independent). My doctorate is in biology (Rutgers University 
1968) and since 1968 I have done research on the theory of global warming and its 
possible ecological effects. I would like to put into the record a list of my scientific 
publications that have dealt with many aspects of this topic, as follows: 

DANIEL B. BOTKIN GLOBAL WARMING RELATED BOOKS AND ARTICLES 

Books 

1. West, D.C., H.H. Shugart and D.B. Botkin (eds.), 1981, Forest Succession: 
Concepts and Applications^ Sponger- \/er\ag, NY, 517 pp, 

2. Botkin, D.B., and E.A. Keller, 1987, Environmental Studies: Earth as a Living 
Planet, Charles E. Merrill, Pub. Co., Columbus, Ohio, 500 pp. (2nd edition; 1st 
edition published 1982). 

3. Botkin, D.B., M. Caswell, J. E. Estes, and A. Orio, (Eds.) 1989, Changing the 
Global Environment: Perspectives on Human Involvement, Academic Press, N.Y. 


4. Botkin, D.B., 1990, Discordant Harmonies: A New Ecology for the 21st Century, 
Oxford University Press. 

5. Botkin, D.B., 1993, Forest Dynamics: An Ecological Model, Oxford University 
Press. 

6. Botkin, D.B., 1993, JABOWA-II: A Computer Model of Forest Growth, Oxford 
University Press, N.Y, (Software and manual) 

7. Skinner, B., S. Porter, and D.B. Botkin, 1999, The Blue Planet, John Wiley & 
Sons, N.Y. 
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8. Botkin, D. B., and E. A.. Keller, 1995 (1'*' edition), 1997 (2“ edition), 1999 (3"' 
edition), 2003 (4"’ edition), 2004 (S'” edition), 2007 (6*’ edition), 2009 edition), 
2011 (8"' edition), 2014 (9"' edition) Environmental Sciences: The Earth as a 
Living Planet, John Wiley, New York. 

9. Keller, E. A., and D. B. Botkin, 2007, Essential Environmental Science, John 
Wiley, New York. 

10. Botkin, D. B., 2010 Powering the Future: A Scientist's Guide to Energy 
Independence, FT Press, Upper Saddle River, NJ. 

11. Botkin, D. B., 2012, The Moon in the Nautilus Shell: Discordant Harmonies 
Reconsidered, Oxford University Press, in press. 

Published Articles: 

12. Botkin, D.B., J.F. Janak, and J.R. Wallis, 1973, “Estimating the effects of carbon 
fertilization on forest composition by ecosystem simulation,” pp. 328 - 344, In: 
G.M. Woodwell and E.V. Pecan, eds.. Carbon and the Biosphere, Brookhaven 
National Laboratory Symposium No, 24, Technical Information Center, 
U.S.A.E.C,, Oak Ridge, TN. 

13. Botkin, D.B., 1976, “The role of species interactions in the response of a forest 
ecosystem to environmental perturbation,” pp. 147 - 171. In: B.C, Patten, (ed.), 
System Analysis and Simulation in Ecology , vol. IV. Academic Press, NY. 

14. Botkin, D.B., 1977, Forests, lakes and the anthropogenic production of carbon 
dioxide, BioScience 27 : 325 - 331 . 

15. Woodwell, G.M., R.H. Whittaker, W.A. Reiners, G.E. Likens. C.A.S. Hall, C.C. 
Delwiche, and D.B. Botkin, 1978, The biota and the world carbon budget, 

Science 199: 141 - 146. 

16. Ralston, Charles W.; G. M. Woodwell; R. H. Whittaker; W. A, Reiners; G. E, 
Likens; C. C. Delwiche; D. B. Botkin 1979 Where has all the carbon gone? 
Science. New Series, Vol. 204, No. 4399. (Jun. 22. 1979), pp. 1345-1346. 

17. Botkin, D.B., 1982, Can there be a theory of global ecology? J. ofTheor. Bio l. 96 : 
95 - 98. 

18. Botkin, D.B., 1984, The Biosphere: The New Aerospace Engineering Challenge. 
Aerospace America, July 1984, p. 73-75. 

19. Botkin, D.B., J.E. Estes, R.M. MacDonald, M.V. Wilson, 1984, Studying the 
Earth's Vegetation from Space, BioScience 34{8):508-514. 
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20. Botkin, D.B. and S.W. Running, 1984, Role of Vegetation in the Biosphere, 
Purdue University Machine Processing of Remotely Sensed Data (Symposium), 
pp. 326-332, 

21. Davis, M. B. and D. B. Botkin, 1985, Sensitivity of the Cool-Temperate Forests 
and Their Fossil Pollen to Rapid Climatic Change, Quaternary Research 
23:327-340. 

22. Botkin, D. B,, 1985, The Need for A Science of The Biosphere, Interdisciplinary 
Science Rev/ews, 10(3):267-278. 

23. Yool, S.R., J.L. Star, J.E. Estes, D.B. Botkin, 1985, Analysis of Image Processing 
Algorithms for Classifying the Forests of Northern Minnesota, Proceedings, 
Tenth Wm. T. Pecora Memorial Remote Sensing Symposium, Fort Collins, 
Colorado. 

24. Yool, S. R. , J. L, star, J, E, Estes, D. B. Botkin, D. W. Eckhardt, and F. W. Davis, 
1986, “Performance analysis of image processing algorithms for classificiation of 
natural vegetation in the mountains of Southern California,” Int J. Remote 
Sensing, 7 (5): 683-702 

25. Botkin, D.B., 1985, The Science of the Biosphere, Origin of Life 15:319-325. 

26. A.A.Orio and D. B. Botkin (eds.),1986, Man’s Role in Changing The Global 
Environment, Proceedings International Conference, Venice, Italy, 21-26 
October, 1985; The Science of the Total Environment 55: 1-399 and vol 
56:1-415. 

27. Botkin, D. B.(ed.), M. B. Davis, J. Estes, A. Knoll, R. V. O’Neill, L. Orgel, L B. 
Slobodkin, J. C. G. Walker, J. Walsh, and D. C. White. 1986. Remote Sensing 
of the Biosphere, National Academy of Sciences, Washington, D.C, 

28. Botkin, D.B., 1989, "Science and The Global Environment," pp, 3 - 14 (Chapter 
1) in 

29. Botkin, D.B,, M. Caswell, J.E. Estes, A.Orio (eds) Man's Role in Changing The 
Global EnvironmentPerspectives on Human Involvement. Academic Press, 
Boston. 

30. Stolz, J.F, Botkin, D.B. and M.N.Dastoor, 1989, "The Integral Biosphere", pp. 31- 
49 (Chapter 3) in M. B. Rambler and L. Margulis (eds.), Global Ecotogy.Towards 
a Science of the Biosphere , Academic Press Pub., Boston. 

31. Botkin, D. B., R. A. Nisbet, and T. E. Reynales, 1989, "Effects of Climate Change 
on Forests of the Great Lake States, pp.2-1 to 2-31 in The Potential Effects of 



166 


Global Climate Change on the United States, J. B. Smith and D. A. Tirpak (eds.) 
U. S. Environmental Protection Agency, Washington, D. C., EPA -203-05-89-0. 

32. Rosenfeld, A. H., and D. B. Botkin, 1990, Trees Can Sequester Carbon, Or Die, 
Decay, and Amplify Global Warming; Possible Positive Feedback Between 
Rising Temperature, Stressed Forests, and COj, Physics and Society 19:4pp. 

33. Botkin, D. B. and L. Simpson, 1990, Biomass of the North American Boreal 
Forest: A step toward accurate Global Measures: Biogeochemistry 9:161-174. 

34. Botkin, D. B, and L. G. Simpson, 1990, Distribution of Biomass in the North 
American Boreal Forest, pp. 1036-1045 in G. Lund (ed.) Proceedings of the 
International Conference on Global Natural Resource Monitoring and 
Assessments: Preparing for the 21st Century, American Society for 
Photogrammetry and Remote Sensing. 

35. Botkin, D. B. and R. A. Nisbet, 1990, Response of Forests to Global Warming 
and COj Fertilization, Report to EPA . 

36. Botkin, D. B., D. A. Woodby, and R. A, Nisbet, 1991, Kirtland's Warbler Habitats: 
A Possible Early Indicator of Climatic Warming, Biological Conservation 56 (1): 
63-78. 

37. Botkin, D. B. 1991, Global Warming and Forests of the Great Lakes States: An 
example of the use of Quantitative Projections in Policy Analysis 

38. An Essay Submitted for the George and Cynthia Mitchell International Prize 
Competition, 1991, which won first prize and was published by the Mitchell 
Foundation, Houston, TX. 

39. Hall. F.G,, D. B. Botkin, D. E. Strebel, K. D. Woods, and S. J, Goetz, 1991, Large 
Scale Patterns in Forest Succession As Determined by Remote Sensing, 

Ecology 72: 628 - 640. 

40. Botkin, D. B., 1991 , A New Balance of Nature, The Wilson Quarterly, XV: 61-65; 
68-72. 

41 . Botkin, D. B., 1991, Global Warming: What it is. What is Controversial About it, 
and What We Might Do In Response To It, UCLA J. of Environmental Law and 
Policy, 9: 119-142. 

42. Woods, K.D., A. H. Fieveson, and D. B. Botkin, 1991, Statistical error analysis 
for biomass density and leaf area index estimation, Canad. J. Forest Research, 
21: 974-989. 

43. Botkin, D. B., R, A. Nisbet, S. Bicknell, C. Woodhouse, B. Bentley, and W. 



167 


Ferren, 1991 , Global Climate Change and California's Natural Ecosystems, pp. 
123 - 149 in J. B. Knox (ed.), Global Climate Change and California: Potential 
Impacts and Responses, University of California Press, Berkeley. 

44. Botkin, D. B., and R. A. Nisbet, 1992, Forest response to climatic change: 
effects of parameter estimation and choice of weather patterns on the reliability 
of projections, Climatic Change 20: 87-1 1 1 , 

45. Botkin, D. B., R. A. Nisbet and L. G. Simpson, 1992, Forests and Global Climate 
Change, Chapter 19, pp. 274- 290 in S. K. Majumdar, L. S. Kalkstein, B. M. 
Yarnal, E. W. Miller, and L. M, Rosenfeld (eds.) Global Climate Change: 
Implications, Challenges and Mitigation Measures, Pennsylvania Academy of 
Sciences, Philadelphia. 

46. Botkin, D. B., Simpson, L, G., and H, J. Schenk, 1992, Estimating Biomass, 
Science Letters. 

47. Botkin, D. B. and R. A. Nisbet, 1992, Projecting the effects of climate change on 
biological diversity in forests, pp. 277 - 293 in R. Peters and T. Lovejoy, (Eds.) 
Consequences of the Greenhouse Effect for Biological Diversity . Yale University 
Press, New Haven. 

48. Botkin, D. B., 1992, “A Natural Myth,” Nature Conservancy : 42: 92. 

49. Botkin. D, B., Simpson, L. G,, and R. A. Nisbet, 1993, Biomass and Carbon 
Storage of the North American Deciduous Forest, Biogeochemistry 20: 1-17, 

50. Simpson, L.G., D. B. Botkin, R. A, Nisbet, 1993, The Potential Aboveground 
Carbon Storage of North American Forests, Water, Air, and Soil Pollution 70:197- 
205, 

51. Nisbet, R.A. and D. B. Botkin, 1993, Integrating a Forest Growth Model With a 
Geographic Information System, pp. 265-269 in Goodchild, M.S. , B.O. Parks, 

L.T. Steyaert (eds.) Environmental Modeling with GIS, Oxford University Press, 
N.Y. 

52. Hunsaker, C,T.,R. A, Nisbet, D. C. L. Lam, J. A. Browder, W. L. Baker, M, G. 
Turner, D. B. Botkin, 1993, pp. 248-264 in Goodchild, M.S. B.O. Parks, L.T. 
Steyaert (eds.) Environmental Modeling with GIS, Oxford University Press, N.Y. 

53. Guggenheim, D. and D. B. Botkin, 1996, COj Offset Opportunities in Siberian 
Forests, Report to the Electirc Power Research Institute, Center for the Study of 
the Environment, Santa Barbara, CA, EPRI report# TR-1 06059. 

54. Sedjo, R. A, and D. B. Botkin, 1997, “Using Forest Plantations to Spare the 
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Natural Forest”, Environment ZQ(^0): 14 - 20. 

55. Botkin, D.B. 1998. People and Nature: How to Find a Balance, in Forest Policy: 
Ready for Renaissance, ed. John M. Calhoun, pp. 9-24. Institute of Forest 
Resources Contribution No. 78. Seattle, Washington. 

56. Botkin, D. B., 2000, “Preface,” Forces of Change: A New View of Nature, 

National Geographic Society,” Washington, D. C. , pp. 15-19 

57. Botkin, D. B., Henrik Saxe, Miguel B. Araujo, Richard Betts, Richard H.W. 
Bradshaw, Tomas Cedhagen, Peter Chesson, Terry P. Dawson, Julie Etterson, 
Daniel P. Faith, Simon Ferrier, Antoine Guisan, Anja Skjoldborg Hansen, David 
W. Hilbert, Craig Loehle, Chris Margules, Mark New, Matthew J. Sobel, and 
David R.B. Stockwell. 2007 "Forecasting Effects of Global Warming on 
Biodiversity." BioScience 57{3): 227-236. 

58. Botkin, D. B. (2010) Book Review of Heatstroke: Nature in an Age of Global 
Warming. Anthony D. Barnosky. Island Press, 2009, 288 pp., BioScience 60 (7) 
552-553. 

59. Ngugi, Michael R. and Daniel B. Botkin, 2011, "Validation of a multispecies 
forest dynamics model using 50-year growth from Eucalyptus forests in eastern 
Australia,” Ecological Modelling. 222: 3261- 3270. 

60. Mahoney, Andrew R., John R. Bockstoce, Daniel B. Botkin, Hajo Eicken, and 
Robert A. Nisbet. “Sea Ice Distribution in the Bering and Chukchi Seas: 
Information from Historical Whaleships' Logbooks and Journals,” Arctic. 64, (4): 
465-477. (DECEMBER 2011). 

61. Botkin, D. B., 2013. “What Forestry Needs in the Anthropogene,” The Forestry 
Source. September 2013 • Vol. 18, No. 9, p. 11. 

http://www.nxtbook.eom/nxtbooks/saf/forestrysource_201309/index.php#/1 1 

62. Botkin, D. B., 2014 (in press) "Adapting Forest Science, Practice, and Policy to 
Shifting Ground: From Steady-State Assumptions to Dynamic Change." Sample, 
V. Alaric and R. Patrick Bixler (eds.). Forest Conservation and Management in 
the Anthropocene. General Technical Report. Fort Collins, CO: US Department 
of Agriculture, Forest Service. Rocky Mountain Research Station. 


Questions for Botkin Questions from: Senator David Vitter 
1. Will the Existing Source Performance Standard rule as currently 
constructed have a measurable effect on global average temperatures, sea level 
rise, the extent of sea ice, or the severity or frequency of hurricanes, tornados, 
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droughts, or floods? 

If the United States acts alone, the scientific estimates I have read indicate that 
this will have very little effect on the average temperature and therefore on these other 
factors if the rest of the nations of the world continue to emit as much carbon dioxide as 
they are at present and as forecast they will release in the future. More important, as I 
show in my testimony, the forecasts from the global climate models do not correspond 
at all to recent and current temperature trends, but instead vastly overestimate the 
changes. If this lack of correlation continues, then temperatures will not increase at 
anywhere near the rate forecast by the climate models from greenhouse gases, and 
therefore will this reduction by the U.S. would have little effect on the climate. 


2. Dr. Botkin, you served as an expert reviewer for both the recent IPCC 
report as well as the White House Climate Assessment. Did you find either 
process responsive to reviewer comments? 

No, to my knowledge neither process was responsive to any of my comments as 
a reviewer. 


Questions from: Senator Jeff Sessions 

1 . Your testimony did an excellent job of highlighting the risks of reliance 
upon the IPCC 2014 Assessment and the National Climate Change Assessment 
for major policy decisions. 

The four EPA Administrators who testified at the hearing wrote an op-ed last 
year that says "There is no longer any credible scientific debate about the basic 
facts" and "delay could mean that warming becomes 'locked in.'" Do you believe 
that there is still scientific debate about the extent to which human greenhouse 
gas emissions affect the climate? And how do you respond to the claim that 
"delay could mean that warming becomes 'locked in?"' 

Regarding whether there is a scientific debate: Yes, there is still a legitimate 
scientific debate about the extent to which greenhouse gas emissions are affecting 
Earth's climate. It is wellknown that carbon dioxide, methane, and some other gases 
absorb specific wavelengths of infrared light, which is informally known as heat 
radiation, and therefore function as “greenhouse gases,” the term usually used 
informally. On a planet like Mars or Venus, without life, without water in its three phases 
— gas, liquid, and solid — and without plate tectonics, and with an atmosphere 
composed largely of carbon dioxide, this gas has a major effect on that planet’s climate. 
But on Earth the situation is much more complicated, because water vapor is the 
primary greenhouse gas, because water is continually passing from vapor to condensed 
(liquid) water in the atmosphere in ways that are extremely complex, passing from liquid 
to ice and back again in the oceans and on the land also in extremely complex patterns, 
and because life on Earth affects climate in many ways. The four principal ways that 
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living things affect climate are (1) through evaporation and uptake (condensation) of 
water, (2) exchange of other trace gases including greenhouse gases. (3) changing the 
reflectance of large surface areas of Earth, and (4) changing the roughness index (the 
way that winds at and near the surface are slowed by the surface). 

As I have written in various scientific papers since the 1970s, the result is a 
global life-supporting and life-containing system that we only partially understand (see 
my attached list of climate-change-related publications). It is arrogant of us to claim that 
we understand this incredibly complex system to the extent that we can make firm 
forecasts, especially given the current failure of climate models to forecast recent 
temperature changes. To paraphrase the famous thinker Buckminster Fuller, we are 
born onto a planet that did not come with an instruction manual 

In short, we don’t fully understand how our planet’s life supporting system works, 
and our difficult but fascinating scientific investigation is still in its very early stages. 

How unfortunate, then, that how Earth’s climate works has been turned into a political 
debate that assumes we know all we need to know about it to make decisions that will 
have many large scale effects. 

At the hearing, the statement was made repeatedly by the four ERA 
administrators that 97% of scientists agreed that human-caused global warming was 
happening. I would like to clarify the basis for that assertion and what the facts actually 
are as discussed in the paper “Climate Consensus and 'Misinformation’: A Rejoinder to 
Agnotology, Scientific Consensus, and the Teaching and Learning of Climate Change,.”' 
This paper reanalyzes the basis for the statement that 97% of scientists agree that our 
addition of greenhouse gases to the atmosphere is causing a major global warming and 
concludes “Inspection of a claim by Cook et al. (Environ Res Lett 8:024024, 2013) of 
97.1 % consensus, heavily relied upon by Bedford and Cook, shows just 0.3% 
endorsement of the standard definition of consensus: that most warming since 1 950 is 
anthropogenic.” It is not 97% of scientists that agree about global warming, but less 
than 1%, according to this paper. 

None of the four ERA administrators are scientists. They were simply repeating 
the standard assertions that are made, which, as I discussed, are an inaccurate 
assessment of what scientists in general believe to be the case. But most important, 
science is not a majority-rule process. It is an analysis based on what the facts show. 
There are many cases in the history of science those in political and ideological control 
strongly opposed findings by scientists, with very negative results. Two obvious 
examples are Galileo and the Pope; and in the USSR, centralized political control over 
genetics and agriculture by Trofim Lysenko, the director of the Soviet Union's Lenin 
All-Union Academy of Agricultural Sciences. Lysenkoism. “Lysenkoism” was a theory 
that acquired characteristics could be inherited. For example, if you cut off the tales of 
rats, their offspring would lack tales. Even though it departed completely from the then 


' David R. Legates, Willie Soon, William M. Briggs, Christopher Monckton of 
Brenchley 2013, Climate Consensus and ‘Misinformation’: A Rejoinder to Agnotology, 
Scientific Consensus, and the Teaching and Learning of Climate Change, Science & 
Education. (1 0.1 007/s1 1 1 91 -013-9647-9) August 201 3, 
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and now well-accepted Darwinian evolutionary theory, Lysenkoism was the required 
rule in the Soviet Union and Darwinian evolution was suppressed, greatly damaging 
biological research in the Soviet Union. 

In a democracy with freedom of speech, scientific findings must speak 
themselves, not drawn out by the repeated mouthings of half-truths by nonscientists. 

For those not familiar with the bases of the scientific method, I recommend 
chapter 2 in my textbook with Professor Edward A. Keller, Environmental Science: Earth 
as a Living Planet. 

Regarding whether "delay could mean that warming becomes 'locked inm'" there 
are two problems with this assertion. First, carbon dioxide has varied greatly over the 
geological ages and has never gotten permanently “locked into” a specific concentration 
in the atmosphere. The same can be said for Earth’s average temperature. 

Second, such a statement arises from a specific kind of theory about the climate 
as a system, a theory that assumes climate without human action achieves and remains 
at a steady state, at a constant concentration. To the contrary, well-accepted findings 
from such research as the Antarctic Ice Cores show that the climate has always 
changed, has never been in a steady-state. It is therefore a non-steady-state system, 
and a theory it to be steady-state is bound to be wrong in general and in many specific 
ways. This is also a point I have made repeatedly in my scientific papers. 

Steady-state systems, like the Empire State Building, remain in a constant 
condition unless tipped too far. This is what lies behind claims that the climate may be 
at or near a “tipping point.” Earth’s climate is inherently non-steady-state and it is an 
incorrect description of such a system to claim that something like the concentration of a 
greenhouse gas or Earth’s temperature could be “locked-in.” 

Put more simply, how Earth’s biosphere (the global life-containing and life- 
supporting system) is just beginning to be understood, and there are, of course, many 
different theoretical approaches to explain how this system works. At present we do not 
know enough to make claims about whether any of Earth’s systems could be definitely 
characterized as having “tipping points,” and especially whether any aspect of the 
climate is about to be “locked in.” 

2. During the hearing, you sought to comment on assertions that linked sea 
level rise to CO^ emissions. Could you elaborate for the record upon sea level rise 
in general and correlation with COj emissions? Please provide any charts, data 
sets, or peer-reviewed papers you feel relevant. 

Let me make clear first of all that my primary research has been on terrestrial 
ecosystems and my speciality is not oceanography. Measurements of sea level rise are 
themselves difficult and subject to scientific questions about consistency over time and 
location, and experts in this field are actively discussing whether there has been an 
increase in the rate of sea level rise during the twentieth century. Forecasting how sea 
level will rise in the future is even more difficult and uncertain and is a major subject of 
current research. For example, a major scientific paper concerning sea level rise stated 
that “Uncertainties in sea-level projections for the 21st century have focused ice sheet 
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modelling efforts to include the processes that are thought to be contributing to the 
recently observed rapid changes at ice sheet margins. This effort is still in its infancy, 
however, leaving us unable to make reliable predictions of ice sheet responses to a 
warming climate if such glacier accelerations were to increase in size and frequency,”^ 
Reconstructions of past sea-level rise show considerable variation of the past 
17,000 years, depending on the rate at which glaciers melted, and this poses a problem 
beyond my expertise for forecasting changes today into the future.® 

I am not expert enough about this subject to comment further, except to point out 
the following: Several things about sea level are well known and well accepted relating 
to this question of sea level rise and COj emissions. Most important, sea level has 
been rising since the end of the last ice age, approximately 12,500 years ago. This is 
so well known that even a book for lay people about environmental problems in Venice, 
Italy, The Science of Saving Venice,'^ states that “during the last great ice age, the 
landscape [of Venice] was very different. The sea was 1 00 metres lower than it is today 
. . . the seas rose as the ice age ended.” The standard estimate is that as a result of 
the natural melting of the continental glaciers and natural warming trend since the end 
of that last ice age, the sea level has risen approximately one to two feet a century. 
Many discussions of sea level rise and COj concentration ignore this natural process 
and present the situation as if all sea level rise was the result of human activities that 
are increasing the concentration of this gas in the atmosphere. On the contrary, effects 
of our additions of greenhouse gases to the atmosphere is in addition to the background 
natural rate of sea level rise. 


® PALSEA (PALeo SEA level working group). 2010. The sea-lcvcl conundrum: case 
studies from palaeo-archives. .1. Quaternary Sci., Vol. 25 pp. 19-25. ISSN 0267-8179. 

Received 4 November 2008; Revised 14 .lanuary 2009; Accepted 15 .lanuary 2009. 

® Fairbanks, R.,,'1 17.000 year glacio-eiislalic sea level record: influence of glacial 
melting rates on the Younger Dryas event and deep ocean circulation. . Nature 1 989. 342(637- 
642). 


^Fletcher, C., and Jane De Mosto, The Science of Saving Venice. 2004, Torino, 
London, Venice, New York: Umberto Allemandi & C. 
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Senator Whitehouse. Next, we will hear from Attorney General 
Strange. Welcome, Attorney General. 

STATEMENT OF HON. LUTHER STRANGE, ATTORNEY 
GENERAL, STATE OF ALABAMA 

Mr. Strange. Thank, Mr. Chairman, Senator Sessions and mem- 
bers of the committee for having me here today. I am pleased to 
he here to share my thoughts. 

As the Attorney General of Alabama, it is my sworn duty to up- 
hold the rule of law for the almost 5 million people that we have 
in my State. That duty includes enforcing the environmental laws 
that help protect our natural resources and the health of our citi- 
zens. 

One of the most important matters I am involved with now as 
attorney general is serving as the coordinating counsel for the Gulf 
States in the historic BP oil spill litigation. Alabama’s coastline 
was covered in oil and our economy was shut down for months as 
a result of the spill. 

I understand firsthand manmade environmental disasters and 
the importance of sensible and effective environmental regulations. 
With that said, my comments today reflect a continuing concern 
with this Administration’s approach to environmental regulation. 

The defense of this proposal will be that the States have “flexi- 
bility.” Providing the States with a narrow range of costly policy 
choices, which most of the States did not choose for themselves, 
does not provide any actual flexibility and still produces the same 
outcome — higher electricity prices and decreased generation. 

Repeating over and over again the word “flexibility” is not an 
adequate defense or an adequate answer to the low income con- 
sumers in my State or any other State, for that matter, who will 
ask why they must pay more to reduce C02 emissions when those 
reductions cannot and will not impact the global climate. 

Congress did not intend for the Clean Air Act, Section 111(d) to 
have such a far reaching consequence for the American people. In- 
deed, to prevent impacts such as those that will flow from EPA’s 
proposed emission guidelines. Congress took care to limit EPA’s au- 
thority under Section 111(d). 

Given the enormous burdens that would be imposed by EPA’s 
proposed guidelines, however, it may be obvious that EPA has sim- 
ply disregarded the limits of the law. These limits, moreover, are 
not questionable or controversial. They are expressed in clear ele- 
ments of the Clean Air Act. 

First, the Clean Air Act forbids regulating sources under Section 
111(d) if they are regulated under Section 112 of the Act. Existing 
electric utility generating units are regulated under Section 112. 

Second, the Clean Air Act also forbids Section 111(d) regulations 
based on emission reductions that cannot be achieved at individual 
facilities but instead rely on reductions that require actions by an 
entire system. EPA’s proposed emission guidelines fully embrace a 
system-wide approach to regulation. 

Third, EPA has improperly attempted to limit Section lll(d)’s 
express statutory delegation of authority to the States and in doing 
so, EPA’s proposal not only rejects State discretion under the Clean 
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Air Act, but jettisons decades of unquestioned precedent estab- 
lishing State jurisdiction over electricity markets. 

In conclusion, the State of Alabama vigorously opposes EPA’s 
proposed mandate to effectively restructure the electric sector as it 
would have disastrous consequences for electric reliability and the 
economy. Those consequences, moreover, would all stem from a 
patently unlawful application of the Clean Air Act. 

EPA’s proposal seeks to expand the scope of Section 111(d) in an 
unprecedented manner. It would do so at the expense of State au- 
thority that is expressly identified and preserved in the Clean Air 
Act and in the unquestionable jurisdiction of States over intraState 
electricity markets. 

Finally, it would do all these things for no discernible benefit, 
given the increased emissions of China and other developing econo- 
mies. There is no rationale that can support such regulation and 
this committee should ensure that it is halted. 

[The prepared statement of Mr. Strange follows:] 
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“Climate Chance: The Need to Act Now” 

Senate Committee on Environment & Public Works 
Subcommittee on Clean Air and Nuclear Safety 
June 18,2014 

Testimony of Alabama Attorney General Luther Strange 

Good morning. Chairwoman Boxer, Ranking Member Vitter, Subcommittee Chairman 
Whitehouse, Ranking Member Sessions, and Members of the Committee. Thank you inviting 
me to testify here today. My name is Luther Strange, and I am the Attorney General of 
Alabama. As Attorney General, my sworn duty is to uphold the rule of law for the 4.8 million 
hardworking men and women in my state. That duty includes enforcing the environmental laws 
which help protect our natural resources and the health of our citizens. My comments today 
reflect a continuing concern with this Administration’s approach to environmental regulation. 
EPA’s proposed guidelines for existing power plant performance standards under Clean Air Act 
section 1! 1(d) are simply the most recent example of the Federal Government usurping 
authorities properly delegated to the States. 

Like electric suppliers all over the country, municipalities, cooperatives and investor- 
owned utilities in Alabama are trying to come to grips with what this proposal will mean to 
families and businesses in my state. Ultimately, someone has to pay for changing the way we 
produce and use energy. If anyone suggests that these costs are minimal or worth it because of 
the example that the United States will set, I would point out that setting an example in this 
instance cannot by definition be free or cheap. On its face, the Administration’s proposal would 
force electric suppliers to: 1) spend more for efficiency projects that are not economic, 2) deploy 
renewable energy projects that do not meet normal cost-benefit standards, 3) limit the amount of 
electricity used by customers through demand management efforts that do not meet standard cost 
tests, 4) operate gas plants out of economic order in a way that was never envisioned before the 
proposal, and 5) deny consumers access to lower cost coal plants — that were paid for through 
current low rates — in ways that no one ever envisioned before the proposal. 

The proposal goes to great lengths to disguise or minimize the negative economic, social, 
and reliability impacts that it will have. Even the Administration’s own estimates, however, are 
shocking — 65,000 megawatts of generation will be closed prematurely; 6,000 megawatts will 
close in my region; annual compliance costs will be between $7.5 billion and $9 billion and 
rising; southern region electric prices will increase by 3.4 percent by 2020 and nationwide by 6.5 
percent. Recent history, moreover, has shown that ERA is likely to have underestimated these 
already severe impacts. During the MATS rulemaking, for instance, EPA told the nation that 
only 5,000 megawatts of coal-fired electric generation would be retired. Ten times that amount 
has been announced — some 50,000 megawatts. To put this in perspective, between the MATS 
actual impact and EPA’s low ball assessment of this proposal, America will shutter generation 
resources that exceed the electricity output of the entire nation of Spain. Early forced closure of 
existing generation has to have eo.st impacts — low-cost generation is closed, more costly 
generation remains, and customers must pay more for electricity. The result is inescapable and 
intended. Even the President acknow'ledged that electricity prices must “skyrocket” in order to 
implement his climate policies. I believe the President. I disagree with his policies. 



176 


The defense of this proposal will be that the States have “flexibility,” but providing the 
States with a narrow range of costly policy choices, which most of the States did not choose for 
themselves, does not provide any actual flexibility and still produces the same outcome — higher 
electricity prices and decreased generation. Repeating over and over the word “flexibility” is not 
an adequate defense or adequate answer to the low-income consumers in my state, or any other 
state, who will ask why they must pay more to reduce CO 2 emissions when those reductions 
cannot and will not impact the global climate. 

In reaching this conclusion, I have given the President’s proposal the benefit of its own 
analysis. The U.S. Chamber of Commerce, however, may be closer to the mark when it 
predicted that the compliance costs for these regulations will be nearly $480 billion by 2030, or 
$28 billion a year by 2030. That is three times the EPA estimates. Electricity is a force 
multiplier, rising electric costs damage Gross Domestic Product. The Chamber says the loss will 
be $50 billion a year, peaking at over $100 billion in 2025. This would mean a typical family in 
my State would lose approximately $3,400 in disposable income, which would affect poor 
families disproportionately, 1 am unwilling to transfer to a federal environmental agency the 
indirect, but undeniable, power to re.shape my State’s energy portfolio and choices at the expense 
of the hardworking families of Alabama. 

Congress did not intend for Clean Air Act section 111(d) to have such far-reaching 
consequences for the American people. Indeed, to prevent impacts such as those that will flow 
from EPA’s proposed emission guidelines. Congress took care to limit EPA’s authority under 
section 1 1 1(d), Given the enormous burdens that would be imposed by EPA’s proposed 
guidelines, however, it may be obvious that EPA has simply disregarded the limits of the law. 
These limits, moreover, are not questionable or controversial; they are express and clear 
elements of the Clean Air Act. As I will explain, the Clean Air Act forbids regulating sources 
under section 1 1 1(d) if they are regulated under section 1 12 of the Act. Existing electric utility 
generating units are regulated under section 1 12. The Clean Air Act also forbids section 11 1(d) 
regulations that are based on emission reductions that cannot be achieved at individual facilities 
but that instead rely on reductions that require actions by an entire .system, including facilities 
acting in tandem, state governments, and even electricity consumers. EPA’s proposed emission 
guidelines fully embrace a system-wide approach to regulation. EPA has also improperly 
attempted to limit section 1 1 l(d)’s express statutory delegation of authority to the States, and, in 
doing so, EPA’s proposal not only rejects state discretion under the Clean Air Act but jettisons 
decades of unquestioned precedent establishing state jurisdiction over electricity markets. For 
each of these reasons, EPA’s proposed emission guidelines must be stopped before they do 
lasting damage to the Clean Air Act, the States, and the Nation. 

The Clean Air Act Prohibits Regulation of Electric Generating Units Under Section 11 1(d) 

As a threshold matter, the Clean Air Act is abundantly clear that EPA has no authority to 
issue this proposal. As explained in a June 6, 2014 letter from West Virginia Attorney General 
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Patrick Morrisey to EPA Administrator Gina McCarthy,' section 111(d) expressly states that 
EPA is prohibited from regulating any air pollutant emitted from an existing source category that 
is regulated under section 1 12 of the Clean Air Act? EPA has imposed extensive regulations on 
existing coal- and natural gas-fired power plants pursuant to section 112, thereby precluding 
regulation of these sources under section 1 1 1(d). EPA itself has conceded that “a literal reading” 
of section 111(d) prohibits its proposed 111(d) guidelines for existing electric generating units, 
but claims an ill-defmed right to fundamentally reinterpret tlie statute.^ As a state Attorney 
General, I believe the law is what the law says, and I am troubled by EPA's belief that it can “fill 
in the blanks” in a statute when there are no blanks to fill. 

The Clean Air Act Does Not Allow 111(d) Standards That Apply “Beyond the Fence-line” 

Even if EPA had the authority to is.sue this proposal, EPA’s proposed emission guidelines 
flout fundamental statutory requirements in section 1 11(d). At the most basic level, the Clean 
Air Act demands that any standards of performance issued by States pursuant to section 
1 1 1(d) — and any emission guidelines that EPA issues to inform the development of state 
standards — represent emission limits reflecting “best .system of emission reduction” (“BSER”) 
that has been adequately demonstrated for the existing source."' 

Specifically, section 111(d) plainly states that the EPA Administrator is to e.stablish a 
procedure, including emission guidelines, under which each State prepares and submits “a plan 
which establishes standards of performance for any existing source for any air pollutant.”^ 
Further, the Act defines “stationary source” as “any building, structure, facility, or installation 
which emits or may emit any air pollutant.”^ The clear import of these provisions is that 1 1 1(d) 
standards must be based on the emission reductions that individual sources can achieve by 
controlling their own emissions. 

The U.S. Court of Appeals for the District of Columbia Circuit has confirmed that 111(d) 
standards must be emission control obligations that can be applied to “a single building, 
structure, facility, or installation — the unit prescribed in the statute” and that EPA cannot re- 
write the Clean Air Act to apply a 111(d) standard to “a combination of such units.”’ 

Accordingly, a 1 1 1 (d) standard of performance can only be based on emissions 
reductions that are demonstrated and achievable at individual emitting facilities — here, CO 2 
reductions that can be achieved at existing coal- and natural gas-fired electric generating units. 

In other words, a standard of performance must be based on emission reductions “inside the 


' Letter from Hon. Patrick Morrisey, Attorney General of the State of West Virginia to Hon. Gina McCarthy, 
Administrator, U.S. Environmental Protection Agency, Re; EPA’s Asserted Authority Under Section 1 n(d) OfThe 
Clean Air Act To Regulate CO, Emissions From Existing Coal-Fired Power Plants (June 6, 2014). 

^ Clean Air Act § 1 1 l(d)(l)(A)(i). 

’ Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for Existing Electric Utility Generating 
Units at 26, 

‘’Clean Air Act § 111(a)(1). 

^ Clean Air Act § 1 1 1 (d)( ! ) (emphasis added). 

^ Clean Air Act § 1 1 1(a)(3). 

^ ASARCOv. EPA, 578 F.2d 319, 327-328 (D.C. Cir. 1978). 
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fence-line” of a facility. EPA’s proposed 11 1(d) guidelines are based on reductions achievable 
“beyond the fence-line” and are, therefore, inconsistent with the Clean Air Act. 

EPA has proposed to conclude that four “building blocks” of measures are the “best 
system of emission reduction” for controlling CO 2 at existing electric generating units. Those 
four categories, which EPA calls “building blocks,” are: 

(1 ) Efficiency requirements at coal and natural gas fired electric 
generating units; 

(2) Substituting generation from the most carbon intensive electric 
generating units with generation from less carbon intensive units; 

(3) Substituting generating from coal and natural gas-fired electric 
generating units with generation from zero-carbon renewable 
generation; and 

(4) Using demand-side efficiency measures to reduce the total 
amount of generation that its needed by consumers. 

Building blocks 2, 3, and 4 all depend on CO 2 emission reductions that can only be 
achieved when multiple facilities are operated as a coordinated system. CO 2 emission reductions 
would be achieved under these building blocks, for instance, though emission averaging, 
allowance trading, demand-side reductions, and re-dispatching generation from one facility to 
another. This approach would effectively regulate the entire category of existing electric 
generating units as a single source and base the “standards of performance” on the emission 
reductions that arguably might be achievable by the category as a whole, rather than basing 
standards on reductions demonstrated and achievable at individual sources. This “beyond the 
fence-line” approach to setting 1 11(d) standards is inconsistent with the Clean Air Act and is in 
direct violation of D.C. Circuit’s holding in ASARCO v. EPA. 

Further, even building block 1 — imposing efficiency improvement requirements at coal- 
and natural gas-fired electric generating units — violates Clean Air Act requirements. The Clean 
Air Act requires that “standards of performance” be “achievable” on a continuous basis by the 
facilities regulated under section 1 1 1(d). Standards of performance for existing electric 
generators based on one-size-fits-all efficiency improvements caiuiot be “achievable.” The 
results possible at individual sources differ wildly: some units may be able to achieve 
meaningful efficiency gains; others that are already highly efficient will not be able to further 
enhance their efficiency. Even at individual sources, measures to improve efficiency often 
degrade over time, so that the source may not be able to demonstrate the same emission levels 
continuously. Moreover, the emission impacts of efficiency improvements are exceedingly 
difficult to measure, and if a source is used to its full capacity, there will by definition be no 
absolute reduction in emissions. Thus, it is not feasible or consistent with the Clean Air Act to 
prescribe or enforce a “standard of performance” based on efficiency improvements for existing 
electric generating units. 
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Additionally, undertaking efficiency improvements at a power plant could potentially 
incite other regulatory requirements. In the past, EPA and environmental groups have filed 
lawsuits alleging that power plant elYiciency improvements triggered additional obligations 
under the Act’s onerous “New Source Review” program. The potential for additional liability 
will have a chilling effect, reducing the availability of compliance options.* 

EPA’s building block approach to establishing 1 1 1(d) guidelines is not only unlawful, it 
is inscrutable and onerous. EPA has an obligation to promulgate its guidelines through an open 
and transparent process. Unfortunately, EPA has failed to meet that obligation, as this 
complicated building block analysis results in complex calculations based on unfounded 
technical assumptions that are not adequately explained anywhere in the record. Although my 
staff and I are still in the process of unpacking this byzantine analysis, even a cursory review of 
the measures required to meet my state’s emissions target is shocking. According to EPA’s 
model, by 2030 Alabama would need to eliminate over 20% of its affordable and reliable coal- 
fired generation; increase generation from more intermittent renewable energy sources over five- 
fold; and expand nuclear generation by over 2.3 million megawatt-hours. These draconian 
requirements, built on such a flimsy legal foundation, are a grave abuse of regulatory authority. 

The Proposed 111(d) Guidelines Unlawfully Disregard State Authority 

The proposed 111(d) guidelines’ substantive shortcomings are compounded by 
significant procedural failures that undermine the role of the States under the Clean Air Act. 
However, as noted in an analysis sent to EPA from a bipartisan group of 1 7 Attorneys General, 
including myself, the proposal would, in fact, upend the Act’s deliberate division of regulatory 
authority between the Stales and the Federal Government.^ 

At its heart, the Act relies on the principle of “cooperative federali.sm” and establishes 
clearly defined roles for both EPA and the States that recognize that “air pollution control at its 
source is the primary responsibility of States and local governments.”'” Cooperative federalism 
embodies the values enshrined in the Tenth Amendment to the U.S. Constitution, which declares 
that those powers “not delegated to the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively, or to the people.” It also reflects the inherent 
wisdom of entrusting authority to the level of government that is closest to regulated sources, is 
most familiar with local operating conditions, and is most sensitive to local costs and impacts to 
consumers and businesses. Yet EPA’s proposed emission guidelines depart radically from this 
fundamental principle and, if finalized, would expand EPA’s authority far beyond the bounds of 
the Clean Air Act, 

Section 111(d) unambiguou.sly grants States the sole authority to decide what standards 
will apply to existing sources and only provides a limited role for EPA - a role the Agency has 


* See Pennsylvania Department of Environmental Protection, Recommended Framework for the Section 1 1 1(d) 
Emissions Guidelines Addressing Carbon Dioxide Standards for Existing Fossil FueFFired Rower Plants, Apr. 1 0, 
2014. 

‘^Perspective of 18 States on Greenhouse Gas Emission Petformance Standards for Existing Sources under § ll !(d) 
of the Clean Air Act, Sep. 1 1 , 20 1 3. 

'“clean Air Act § 101(a)(3). 
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plainly overstepped here. The Act merely authorizes EPA to “establish a procedure'" for States 
to submit plans establishing standards of performance for existing sources.’ ’ Clearly, EPA’s role 
in regulating existing sources is purely procedural: the Agency has no authority to establish the 
substantive requirements to be imposed. It is States that establish the applicable emission 
standards. EPA’s implementing regulations allow the Agency to promulgate an “emission 
guideline” setting forth “criteria forjudging the adequacy” of state plans, but these guidelines do 
not impose any substantive obligations on States or existing sources.'^ 

Section 1 U(d) requires that the procedure for submitting these state plans must be similar 
to section 1 lO’s procedure for submitting state implementation plans, or “SIPs,” implementing 
the National Ambient Air Quality Standards. It is important that Congress used this analogy, 
because it highlights the substantial discretion States can exercise in designing their plans for 
existing sources and EPA’s limited ability to second-guess that discretion. Nearly 40 years ago, 
the U.S. Supreme Court held in Union Electric Co. v. EPA that the Agency must approve a SIP if 
the State has accounted for all of the relevant statutory' requirements, even if EPA disagrees with 
the State’s choice of emission limits.'^ More recently, the Fifth Circuit repeated that “the Act 
confines the EPA to the ministerial function of reviewing SIPs for consistency with the Act’s 
requirements.”’'’ 

In that vein, section 111(d) limits EPA to the “ministerial function” of approving state 
plans for existing sources as long as the State has considered the appropriate statutory 
requirements — in this case, the factors listed in section 1 1 1(a)(1) to set its “standards of 
performance.” That provision states that standards of performance must be “achievable” for 
individual sources through the application of the “best system of emission reduction” that has 
been adequately demonstrated, and must account for costs, energy requirements, and other 
environmental impacts.’^ Under 1 1 1(d), it is the States — not EPA — that are authorized to 
establish emission standards; therefore it is the States — and not EPA — that weigh these statutory 
factors to determine what standard is appropriate for existing sources. As with the SIPs, EPA 
cannot use its emission guidelines to dictate the substance of the standards in state plans; it can 
only require that States adopt performance standards that arc based on the application of the 
statutory factors. 

EPA’s proposed emission guidelines for greenhouse gases bear no resemblance to the 
CAA’s legal framework or to any of EPA’s previous 111(d) rulemakings. Instead of recognizing 
State authority and expertise, EPA has relegated States to implementing a federal mandate 
handed down from Washington, regardless of its costs, elTectivene,ss, or achievability in light of 
local circumstances. Despite the Agency’s numerous public claims to have incorporated 
“flexibility” into its unprecedented approach, EPA’s proposal actually denies States the 
flexibility that section 111(d) mandates and that the States have historically exercised. 


” Clean Air Act § ! 1 1(d)(1) (emphasi.s added). 

'^40 C.F.R. § 60.22(b)(5); 40 Fed. Reg. 53,341 (Nov. 17, 1975). 

^’ 427 U.S. 246(1976). 

Llimimm! Generation Co., LLC v. EPA, 615 F.3d 917. 921 (5th Cir. 2012). 
Clean Air Act §1 1 !(a)(l). 
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For example, the Clean Air Act explicitly allows States to consider “the remaining useful 
life” and “other factors” within the State’s discretion in order to tailor standards to individual 
sources.’* Likewise, States are free to determine that a specific source or group of sources 
should be subject to a less stringent standard or longer compliance schedule because of costs, 
physical limitations on installing control equipment, or any other factor making a less stringent 
standard more reasonable. ’’ 

But under the proposed emission guidelines, EPA is attempting to strip that discretion 
from the States. The Agency makes clear that under its approach, any State plan that does not 
match the target emission rate chosen by EPA will be rejected. And because the target rates rely 
on the exercise of all the State’s tools, no discretion remains. Putting aside the lack of any 
language in the Clean Air Act authorizing EPA to establish mandatory emission guidelines, by 
proposing a single state-wide emission rate for existing sources, the Agency is eliminating 
States’ inherent ability to adjust their plans to account for costs, achievability, aging sources, or 
any of the other myriad factors a state may rely on to perform its statutory role of establishing 
emission standards. Each State’s propo.sed target subsumes all existing sources under one 
emission rate, preventing any meaningful sub-categorization or individualization of standards: a 
State cannot reduce the burden on one source (as section 1 1 1(d) allows it to do) without 
increasing the burden on others. Given that EPA’s proposed targets appear to be unachievably 
high at the outset, depriving States of their ability to account for local impacts will only 
exacerbate the destructive consequences of EPA’s guidelines for consumers and for the 
economy. EPA should abandon its attempt to usurp the role of the States. 

The Proposed 111(d) Guidelines Would Displace Traditional State Control of Electricity 
Markets 

The proposed H 1(d) guidelines also undermine State roles in policy areas well outside 
the Clean Air Act. For nearly a century, States have enjoyed substantial flexibility to oversee the 
generation and distribution of electricity within their borders. This autonomy flows from the 
Federal Power Act’s recognition that State and federal authorities occupy distinct and separate 
spheres with regard to the regulation of electricity. Specifically, the Federal Power Act broadly 
limits federal regulations “only to those matters which are not subject to regulation by the 
States.” Thus, the Federal Government may exercise jurisdiction over the transmission of 
electricity in interstate commerce, as well as wholesale sales of electricity in interstate 
commerce.'* As recently as last month, the U.S. Court of Appeals for the District of Columbia 
Circuit reaffirmed that, absent a “dear and specific grant of jurisdiction,” the Federal 
Government cannot regulate areas of the electricity market left by the Federal Power Act to the 
States.'* 


“Clean Air Act § 111(d)(1)(B). 

" 40 C.F.R. § 60.24(t). 

16 U.S.C. § 824(a) and (b). Consistent with the scope of this express statutory authorization, it has been 
recognized that the Federal Power Act permits regulation of unbundled sales of transmission in a state, even when 
such sales are at retail. See New York v. FERC, 535 U.S. 1 (2002). 

Electric Power Supply Association v. FERC, 'Ho, 1 1-1486 at 9 (D.C. Cif. May 23, 2014). 
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EPA claims its outside the fence-line approach offers States flexible options to implement 
the proposed 1 n(d) guidelines. What EPA calls “flexibilities” — changing dispatch rules, 
mandating efficiency, utilizing other generation sources — are, in fact, the very intrastate 
generation, transmission, and distribution matters explicitly reserved by the Federal Power Act 
for the States. By requiring States to meet standards based on these outside the fence-line 
actions, the 111(d) guidelines effectively upend the Federal Power Act’s careful balance between 
State and federal authority, subverting traditional State control of retail electricity matters with a 
federal mandate to overhaul virtually every aspect of the intrastate electricity system. Thus, the 
proposed 1 1 1 (d) guidelines effectively replace the Federal Power Act’s co-reguiatory model with 
federal regulations, in EPA’s own words, “from plant to plug”^" — granting the Federal 
Government powers denied it for nearly the entire history of the electricity grid. Since 1915, the 
Alabama Public Service Commission has guided intrastate electricity development so as to 
protect rate-payers and ensure reliability. Under EPA’s proposed 111(d) guidelines, however, 
the Commission could continue these efforts only in so much as they comport with EPA’s 
greenhouse gas agenda. 

Congress surely did not intend to undermine the entire Federal Power Act structure by 
authorizing such expansive powers under the Clean Air Act — particularly under section 1 1 1 (d), 
where, as explained above. State and federal powers are so carefully tailored. Rather, this 
provision can only be coherently read, both internally and externally, as contemplating measures 
solely inside the fence-line of a designated facility. Indeed, while the proposed 111(d) guidelines 
quote analysis questioning whether the division between inside and outside the fence-line 
measures “arguably becomes irrelevant — at least from a legal perspective[,]”^' the Federal Power 
Act’s express limitations make clear that this distinction is not without cause. By limiting 1 1 1(d) 
to only those measures inside the fence-line of a designated facility. Congress constrained EPA 
to the role of environmental protection and prevented the Agency from impinging on outside 
policy matters like traditional electricity regulation. Ultimately, limits on federal power in both 
the Federal Power Act and Clean Air Act section 1 n(d) are not legally irrelevant, but instead 
reflect Congressional assent to the Tenth Amendment’s exhortation that “the powers not 
delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people.” 

Conclusion 

The State of Alabama vigorously opposes EPA’s proposed mandate to effectively 
re!!tructure the electric sector, as it would have disastrous consequences for electric reliability 
and the economy. Those consequences, moreover, would all stem from a patently unlawful 
application of the Clean Air Act. EPA’s proposal seeks to expand the scope of section 111(d) in 
an unprecedented manner. It would do so at the expense of State authority that is expressly 
identified and preserved in the Clean Air Act and in the unquestionable jurisdiction of States 
over intrastate electricity markets. And it would do all of these things for no discernible benefit, 
given the increasing emissions of China and other developing economies. There is no rationale 
that can support such a regulation, and this Committee should ensure that it is halted. 


EPA Administrator Gina McCarthy, Remarks Amotmeing Clean Power Plan, As Prepared, June 2, 2014. 
Proposed 1 1 1(d) Guidelines at 312-313, FN 237. 
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“Climate Change: The Need to Act Now” 
Senate Committee on Environment & Public Works 
Subcommittee on Clean Air and Nuclear Safety 
June 18, 2014 


Answers to Follow-up Questions f or A labama Attorney General Luther Strang e 


Question from Senator David Vitter 

1. Attorney General Strange, last year, the Senate EPW Republicans released a report 
entitled, “Neglecting a Cornerstone Principle of the Clean Air Act: President Obama’s 
EPA Leaves States Behind,” The report chronicles EPA’s increasing departure from the 
cooperative federalism approach established in the Clean Air Act. When it comes to 
EPA’s implementation of the President’s Climate Action Plan, is it your opinion that 
EPA is abiding by the cooperative federalism design of the Clean Air Act? Is EPA 
seeking to cooperate with the States? 

Answer: No, EPA is absolutely failing to abide by the Clean Air Act’s cooperative 
federalism design. Instead of seeking to cooperate or collaborate with the States as 
Congress intended, EPA is attempting to unilaterally carry out a mandate from the 
Executive Branch. 

In enacting the Clean Air Act, Congress relied on the principle of cooperative federalism, 
establishing clearly defined roles for both EPA and the States and recognizing that air 
pollution control is the primary responsibility of Stales and local governments. As I 
explained in my written testimony, EPA’s proposed implementation of the President’s 
Climate Action Plan represents a radical departure from that fundamental principle, and if 
finalized, would expand EPA's authority far beyond the bounds of the Clean Air Act, 
EPA has clearly overstepped its limited role in Clean Air Act implementation, EPA is 
authorized only to “establish a procedure” for States to submit plans establishing 
standards of performance for existing sources; the Agency has no authority to establish 
the substantive requirements to be imposed. It is States that establish the applicable 
emission standards. But under EPA’s proposal, EPA attempts to divest that discretion 
from the States. 

EPA’s failure to abide by the Clean Air Act and recognize State authority and expertise 
in implementing the President’s Climate Action Plan is the latest in.stance of EPA’s 
repealed attempts to usurp States’ powers under the Act in the last several years. Often 
springing from secretive “sue and settle” arrangements with environmental organizations 
that exclude the States, EPA has again and again stripped States of their statutory powers 
by revoking longstanding, well-accepted provisions of state implementation 
plans (“SIP”) and imposing excessively stringent, costly, and even unachievable 
standards. 



184 


Quegions froni 

1. Your testimony points out that EPA's Mercury and Air Toxics Standards will close 
ten times more power plants than the Agency had projected - numbers supported by 
analysis from DOE’s Energy Infonnalion Administration. Even the L.A. Times said 
EPA’s projections for that rule “turned out wrong almost immediately.’’ In light of this 
inaccurate history, can States credibly rely on EPA’s impact analysis for the proposed 
existing power plant guidelines? 

Answer: No, given EPA’s track record. States cannot reasonably rely on the agency’s 
impact analysis for its proposal, EPA’s wildly inaccurate estimates of the MATS Rule’s 
effects are indicative of the great lengths the agency will go to in an attempt to conceal 
the devastating impact its climate proposal will have on the economy, industry, and 
electric reliability. Note that, as outlined in my written testimony, even EPA's own 
(likely underestimated) predictions arc alarming, but the (likely accurate) estimates of the 
U.S. Chamber of Commerce arc dowmright terrifying and demand withdrawal of EPA’s 
proposal. By the Chamber’s calculations, compliance costs by 2030 will be three times 
greater than EPA has estimated. 


2. Are you concerned that the proposed existing power plant guidelines could undermine 
the ability of state utility commissions to protect rate-payers and ensure reliability? If so, 
why? 


Answer: Yes. Under the Federal Power Act. the States have considerable autonomy in 
overseeing the generation and distribution of electricity within their borders. The Federal 
Government may regulate only those aspects of the electricity market not designated for 
regulation by the States under the Federal Power Act. But EPA’s proposal involves 
requiring States to meet standards btiscd on changes in the very intrastate generation, 
transmission, and distribution matters that the Federal Power Act reserves for the States. 
EPA’s effective seizure of States’ control over their own electricity systems would leave 
utility commissions like the Alabama Public Service Commission without the ability to 
guide intrastate electricity development unless their choices conform to EPA’s 
preferences with respect to the climate plan. This would impair States’ ability to protect 
rate-payers and ensure reliability, which could have disastrous economic con.scquences 
for the States. 

3. At the hearing, you were asked by Senator Boxer whether “Alabama lost all recent 
major Clean Air Act cases” including legal challenges to the Cross-State Air Pollution 
Rule, the Mercury and Air Toxics Rule (Utility MACT), and the endangerment finding 
and light duty vehicle GIIG tailpipe standards. 1 understand that Sen. EJoxcr’s question 
may have over-simplified the legal posture and outcomes of those cases. Please 
supplement your response so that the record is more complete on this topic. 

Answer: Yes, I would like to clarify my response to Senator Boxer’s question with 
respect to the legal challenge to the Cross-State Air Pollution Rule (the “Transport 
Rule”). Although the U.S. Supreme Court’s decision indeed reversed and remanded the 
decision of the D.C. Circuit to vacate the Transport Rule, there are multiple unresolved 
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issues lhat the D.C. Circuit may consider on remand. While disagreeing that EPA’s 
approach to dctlning what constitutes a "significant contribution to iionattainment” was 
facially invalid, the Supreme Court agreed with the D.C. Circuit that the Clean Air Act 
precludes EPA from requiring reductions in upwind state emissions that are “more than 
the amount necessary” to eliminate significant contributions to nonattainment. 
Furthernioro, the Supreme Court’s decision recognized that States may bring 
particularized challenges to the Transport Rule. Now that the case is once again before 
the D.C. Circuit, Alabama and other States have requested the opportunity to address 
those unresolved issues in supplemental briefing. Thus the case remains pending, and the 
outcome is ycl unknown. 

1 would also like to clarify my response to Senator Boxer’s question with respect to the 
legal challenge to the MATS Rule. Alabama and other parties have submitted a petition 
for a writ of certiorari to the U.S. Supreme Court, seeking review of the D.C. Circuit’s 
decision upholding the rule. Thus, that case remains pending, as well, 
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Senator Whitehouse. Now, finally, we have Dr. Mason. Please 
proceed, sir. 

STATEMENT OF JOSEPH R. MASON, HERMANN MOYSE, JR./ 

LOUISIANA BANKERS ASSOCIATION ENDOWED PROFESSOR 

OF BANKING, LOUISIANA STATE UNIVERSITY AND SENIOR 

FELLOW, THE WHARTON SCHOOL 

Mr. Mason. Good morning and thank you for inviting me to tes- 
tify here today on this crucially important topic. 

My research specialty throughout my career has heen market 
failures and crises. I began studying cap and trade markets in 2005 
as the EU system became a reality and quickly began to fail. 

I did so because of the preternatural push among lawmakers to 
embark upon cap and trade solutions despite widespread consensus 
among economists that cap and trade does not suit carbon emis- 
sions. 

With respect to Chairman Boxer’s earlier medical analogy, I do 
not disagree with the diagnosis here but with the proposed treat- 
ment. You are all presupposing that the treatment is known. It is 
not. 

In recent history, no system, not the EU, the RGGI or the Cali- 
fornia Initiative has priced carbon at levels prohibitive to emis- 
sions. Prices currently hover at just $5 on the RGGI, $11 in Cali- 
fornia and between those two levels in the EU. It is widely viewed 
that prices in excess of $30 are necessary to cut emissions. 

The recent EPA proposal seems to be merely an attempt to speci- 
fy quantity goals instead of price goals. There are two problems 
with this approach. 

First, to control quantity, one has to actually be in control of the 
thing one targets. The U.S. Federal Reserve wanted this years ago 
when it had to move away from targeting the money supply be- 
cause so many near money substitutes existed that it really had no 
effectiveness just monitoring cash and checking account balances. 

In carbon markets, the common policy of carbon permit 
fungibility has always rendered this quantity targeting unwork- 
able. In a series of famous cases, the EtJ high court ruled that EU 
member states have sovereignty over the amount of permits they 
issue. 

In one famous case in 2010 when invalid permits infiltrated 
BlueNext, the exchange had to close for 3 days while the permits 
could be isolated and swapbacks could be arranged for them to be 
removed from the market. 

Second, as an economist, it does not matter which side of the 
price quantity coin you look at, the effects are the same. Quantity 
will go down only if price goes up. When real prices go up, output 
declines and unemployment increases. 

Corporations already forego billions of dollars of investment due 
to anticipated carbon prices and States in which those corporations 
operate will feel the effects of this new policy. It is important to 
remember, however, those are not just oil and gas companies but 
companies like Walt Disney and Wal-Mart. 

In preparing for this hearing, I regressed the State EPA goals 
normalized for each State’s percent of power from coal in 2013 on 
a number of very important variables. Perhaps most importantly. 
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the regression shows that States with lagging economies coming 
out of the great recession have tougher goals to meet than others. 

Certainly there are simple adjustments that can be made to miti- 
gate the effects of carbon policy upon economic growth if we just 
think about those for a moment. 

No government has yet accepted the lower economic growth nec- 
essary to meaningfully curb carbon emissions. Officials know prices 
should go up but cannot bear the political heat of restricting per- 
mits to achieve that goal. 

In fact, in March 2014, the UK Chancellor of the Exchequer, 
George Osborne, announced the government would freeze attacks 
on carbon emissions as part of a broad plan to cut consumer energy 
bills. While his party backs carbon reform, consumer energy costs 
have become a campaign plank for the opposition which vowed to 
freeze energy prices if they win in mid-2015. 

A similar issue is growing in Germany which is subsidized re- 
newables growth with a mandatory household surcharge on elec- 
tricity and voters are not happy. 

By far, the worst effects of carbon markets have been the regu- 
latory arbitrage fraud and theft that have occurred on such sys- 
tems. If we are not ready to deal with the existing corporate fraud 
and bribery, tax fraud, investor fraud, counterfeiting, money laun- 
dering, hacking and phishing on carbon markets that have troubled 
established markets in recent years, we should not be discussing 
their implementation in the largest economy in the world. 

Denying the failure of existing carbon policy risks raising energy 
prices without reducing carbon output. U.N. climate talks on car- 
bon broke down this week over this simple economic fact. 

Extending my analogy with central banking. Members of Con- 
gress should remember that the National Monetary Commission 
studied central bank functions around the world for 7 years before 
concluding upon the design of the U.S. Federal Reserve system. 

Let us take our time now and research existing carbon abate- 
ment mechanisms before emulating demonstratively failed schemes 
around the world, enriching financial industry interest groups at 
the cost of our economy while continuing to allow carbon to grow 
as a national and global problem. 

Thank you. 

[The prepared statement of Mr. Mason follows:] 
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The US government is once again pursuing cap and trade mechanisms. As an economist, 1 have 
to say I have no idea why. 

Since I am not a climate scientist I carmot opine from more than a lay perspective on whether 
there is a consensus in the discipline on man-made global warming. Since 1 am an economist, 
however, 1 can say that there exists a wholesale consensus among economists that carbon is not 
well-suited for cap and trade. 

Moreover, existing markets in the US and EU have failed to price carbon at levels that lead to 
reduced carbon emissions because to do so would be costly to economic growth. The question of 
“who can issue the permits” continues to drag down the effectiveness of the EU system, and 
poses considerable problems for the proposed state-level system in the US. There is no plan for 
investing the proceeds from permit sales in developing clean technology. And existing carbon 
markets have been prone to fraud, theft, and counterfeiting worldwide. All of this is widely 
reported and known throughout the world. Jumping in with our eyes closed to such crucial 
developments exposes US citizens and the US, and world, economies to unnecessary risk. 

Below, I review recent evidence on the shortcomings of cap and trade, concluding that we should 
emulate the historical approach we took to establishing a central bank after the Panic of 1907: 
take our time and study what works and what does not so that we design an effective system that 
does not pose unnecessary costs upon our nation. 


I. The Price of Carbon on Cap and Trade Markets Has Not Achieved Levels to 
Restrain Output 

Cap and trade does not work for carbon. The reasons for that failure are multi-faceted, but the 
simple fact is that even existing markets have not priced carbon at levels that restrain output for 
many years now. 

The ETS has suffered from a drastic oversupply of carbon permits for quite some time. In 
October 2009, Peter Zapfel, assistant to the deputy director general of the environment 
department at the European Commission, said the oversupply of government allowances is 
threatening to overwhelm the system. At the time, many newer EU members from Central and 
Eastern Europe contributed a huge ovcrsupply of credits. These counties have excess credits that 
numbered roughly five times the number in European market, depressing prices and undermining 
carbon reduction goals the market was formed to support. ' 

Since then, little has changed. In fact, by January 2013, record low auction bids from utilities, 
factories and banks led Germany to cancel an auction of European Union emission permits for 
the first time, ever. Connie Hedcgaard, the EU’s climate chief, said the cancellation should be a 
“wake-up call” for those who do not support the plan to strengthen the emissions trading 


Financial Times (USA); Date: Dec 7, 2009; Section: Investing in commodities; Page: SR7-6. 
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system.^ At the close of trading on Friday, June 13, 2014, EU carbon was trading at 5.71 euro, 
far short of the 20-euro level needed to prompt industry and utilities to invest in greener energy. ’ 

The US is following a similar path by emulating the EU system instead of learning from its 
problems. Currently there are two markets in US: one in California (California Air Resources 
Board) and the nine-state Regional Greenhouse Gas Initiative (RGGI) in Northeast. Neither 
prices carbon at levels that restrict carbon emissions. 

Most recently, it was reported that California companies bought all 16.95 million allowances to 
release carbon emissions at the state’s May 16, 2014 cap-and-trade auction. The price for the 
carbon allowances was S 1 1 .50 each, slightly higher than the previous two auctions in February 
and November, each of which sold allowances for $1 1 .48 each. An additional 4 million permits 
that can’t be used until 2017, of the 9.2 million that were available, sold at $1 1.36. 

Analysts at Thompson Reuters Point Carbon expect prices to hover just above the program’s 
auction floor price of $ 1 1 .34 a metric ton through 20 1 4. Earlier this year, analysts predicted 
California carbon prices would remain low through 2020 due to excess permits.'' 

“The price for power plants to emit one ton of carbon dioxide in nine northeastern U.S. states 
cleared at a record high $5.02 per short ton at the Regional Greenhouse Gas Initiative’s (RGGT) 
23rd permit auction,” the market's administrator said on Friday, June 6, 2014.* 

The sad fact for politicians is that markets are doing exactly what we economists expect them to 
do. There is virtually no disagreement among economists that the true cost to society of burning 
a ton of carbon is greater than its private cost. However, “agreeing that the [social cost of carbon] 
is greater than zero isn’t really agreeing on very much.”*’ The market, in fact, is pricing the most 
likely environmental scenarios, for which temperature increases are moderate and effects are 
small, putting carbon in roughly the $10 to $40 range. 

But that is precisely what markets do. Markets price the “expected” value. If we want to prices to 
reflect more dramatic outcomes we will have to use a carbon tax. In short, just like in the recent 
financial crisis, markets are doing what they are supposed to do. Back then, politicians did not 
like the fact that markets were telling us that a meltdown was coming. Here, politicians do not 
like the fact that markets pricing the most likely (but not most destructive) scenarios, and they 


^ EU Carbon Permits Plunge to Record after Germany Cancels Sale,” Bloomberg News, Jan 18, 2013. 
http://www.bioomberg.com/news/20 1 3-0 1 -1 S/eu-carbon-plunges-afier-german-sale-canceled-on-low-bid- 
prices.html. 

* Garside, Ben. Reuters. European Parliament votes to cut carbon permit supply. December 10, 2013. 
http://uk,reuters.com/article/2()13/12/10/eu-parliament-carbon-idUKL6N0JP2AT20131210. 

“ “California Carbon Auction Sells All Allowances,” Environmental Leader, May 23, 2014 at 
ht:lp;/./www.en vironmentalleader.com/2014/05/23/califomia-carbon-auction-selIs-all-aIlowances/ 

■ Northeast pollution permit prices rocket, boosted by EPA, Reuters, June 6, 2014. 

‘‘ Pinkdyck, Robert. “Pricing Carbon When We Don't Know the Right Price.” Regulation. Summer 2013 
at http://web.mit.edu/rpindyck/www/Papers/PricingCarbonRegulation2013.pdf. 
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will not do anything else. Either way, markets are telling us the unvarnished tnith, whether we 
tike it or not. 


II. Announcing a Quantity Target is No Different 

One of the hallmarks of the EPA’s recent proposal is to establish carbon intensity goals, in effect 
setting quantity targets rather than price targets that have been the focus of prior carbon 
abatement mechanisms. 

To a monetary economist, however, a quantity target is just the flip side of a price target. 
Through the history of modem central banking, the US Federal Re,serve has experimented with 
both. For certain periods of time, the Federal Reserve used quantity targets (i.e., Ml) and for 
others, price targets (i.e., the Fed Funds rate). There is no clear evidence that one is superior to 
the other. In fact, in some periods of history quantities worked fine, while in other prices were 
superior. Thus, it will be an economic question whether price or quantity is a better target. 

It is unclear whether the quantities set are correct, meaningful, or achievable. If they are 
incorrect, they will be so because they either have no effect on carbon output or they are 
economically unachievable. If they are unachievable, they will be challenged by the relevant 
states and, most likely, altered. 

The possibility of alteration by Congressional or administrative fiat, however, is precisely the 
political risk that has contributed price volatility to the EU system. Critics complain that carbon 
price volatility and the market’s exposure to political risk mean the system does not encourage 
companies to invest in emission reduction, because the goals may be ultimately changed (or 
firms can lobby for change).’ 


III. Any effective program WILL restrain economic growth 

But to begin with, we will first have to set some truly restrictive targets. It is doubtful, however, 
that meaningfully restrictive targets will arise from Congressional or administrative fiat because 
elected officials do not like to restrain growth, such decisions will force them to pick winners 
and losers, and states, industries, and even groups of consumers will have to be chosen. 


A. The effects of carbon goals will be uneven 

Wide.spread press coverage already noted the disparity of the goals across states. The Financial 
Times’ Ed Crooks immediately noted that the states with the most demanding targets included 


’ Financial Times (USA); Date: Dec 7, 2009; Section; Investing in commodities; Page: SR7-6, 
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Arizona, South Carolina, Oregon, and New Hampshire, while states with least demanding targets 
included Maine, Rhode Island, Hawaii, and Iowa.* 

Moreover, Crooks noted that there was perhaps a tenuous connection between goals and actual 
carbon dioxide states will emit.'^ Bloomberg Energy Finance reported that California, Nebraska, 
Rhode Island can actually increase volume of emissions in absolute terms. Louisiana, Arkansas, 
Idaho will face the largest cuts. 

In its ground-breaking “Clean Power Plan " released 2 June, the US Environmental 
Protection Agency (EPA) proposed to work with 49 states to slash the C02 intensity of 
fossil fuel power generation by 2030. The headlines were simple enough: US plans to cut 
its emissions 30% from 2005 levels. But what the regulation actually does is lay out a 
series of (convoluted) state-level targets designed to reduce the carbon intensity of 
states’ power. " 

Heightening the probability of political risk and disruptive volatility, “President Barack Obama’s 
plan to cut power plants’ carbon dioxide emissions places a widely differing burden on different 
states, opening the proposals to objections from those that feel they are being treated unfairly.” 
Jacob Hollinger, a former EPA lawyer who is now a partner at McDermott, Will & Emery, was 
quoted as saying he was “’surprised’ by the differences in the demands made of different states. 
‘The implications aren’t totally developed yet, and that is something people should be 
scrutinising very carefully,”’ he said. ' 

My own analysis suggests that the differences in goals among states are also related to politics. 

In preparing for tliis hearing, I regressed the goals multiplied by each states’ percent of power 
from coal in 2013 (to adju.st the goals for existing carbon intensity) on each states’ GSP and 
employment change from 2007 to the most recent quarter, as well as variables related to the 
Democrat’s “political productivity” of each state in the 2012 elections. 


* Crooks, Ed. “States feel unequal b urden of carbon reduction targets.” Financial Times, June 3, 2014. 
littp://www.ft.com/intl/cms/s/2/0ea7fe8e-eb32-l le3-bab6-OOI44feabdc0.html#axzz34L33dgID 

’ Ibid. 

“EPA’s Clean Power Plan: 50 Chefs Stir the Pot,” Bloomberg New Energy Finance Jun 3, 2014 at 
http://about.bnef.com/white-papers/epas-clean-power-plan-50-chefs-stirs-pot/ 

" Ibid. [Emphasis added.] 

Crooks, Ed. “States feel unequal burden of carbon reduction targets.” Financial Times, June 3, 2014. 
http://www.ft.eom/intl/cms/s/2/0ea7fe8e-eb32-l le3-bab6-00144feabdc0.html#axzz34L33dglD 

The range of the dependent variable is -0.96 to +0.35, since some states are allowed to increase, overall. 

The theory of political productivity starts with the notion that a state that cannot be won regardless of 
what favoritism is directed their way is not worth pursuing, as is one that the party knows they will win 
regardless of what favoritism is directed their way. Thus, swing states are the ones that parties favor, 
because grants or programs benefitting those states can have the most “productivity” in elections. The 
method has been applied to examining the distribution of Federal grants and expenditures from the Great 
Depression to today. 
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The regression shows that the EPA’s goals are inversely related to GSP growth between 2007 
and the most recent quarter (in other words, states with higher change in GSP from 2007 to the 
most recent quarter less restrictive goals, punishing states with lagging economies coming out of 
the recession) and the effect is statistically significant. The EPA’s (normalized) goals are 
positively related to unemployment (states with less of a recovery in unemployment since 2007 
have less restrictive goals to meet), though the effect statistically insignificant at conventional 
levels. Political productivity for the Democratic Party, however, is positive and statistically 
significant suggesting the EPA’s goals would have benefitted the Democrats in the past 
presidential election. Assuming 2016 is similar, the distribution of EPA goals among states will 
benefit them then, too. 


B. The unevenness of the EPA’s goals will affect state-level jobs and growth 

It has been clear from applications, worldwide, that companies that do business in regions in 
which carbon is priced will build carbon costs into their investment and planning decisions. For 
instance, Shell Vice President Angus Gillespie has .stated publicly that climate policies can cost 
potential investment projects “hundreds of millions of dollars” and that “there are opportunities 
w'e have not progressed because of the $40 a ton” carbon cost estimate that they use internally in 
their capital budgeting process. ' 

But it is not just energy companies that price carbon costs into their planned investments. At 
least twenty-eight US companies are known to report the carbon prices that they use for internal 
capital budgeting, including: Delphi Automotive, Walt Disney, ConAgra Foods, Walmart, 
Apache Corporation, BP, Chevron, ConocoPhillips, Devon Energy, ExxonMobil, Hess, Shell, 
Wells Fargo, Cummins, Delta Air Lines, General Electric, Google, Jabil Circuit, Microsoft, E.I 
du Pont de Nemours, Ameren, American Electrical Power, CMS Energy, Duke Energy, Entergy, 
Integrys Energy, PG&E and Xcel Energy.'^ 

First, note the diversity of those companies, including energy firms like Exxon, consumer firms 
such as Walmart, and even entertainment firms like Disney. Clearly, carbon costs affect a broad 
swath of our economy. 

But even more interesting is the diversity of carbon prices used by each of those firms. Prices 
range from $10-$20 at Disney to $60 at Exxon, and a wide variety of prices in between. As 
previously stated, carbon price volatility has been an enduring feature of the EU market and 
political risk in the EU and the US continues to contribute to widely disparate views of the price 
of carbon in the future, as a result. 


Climate Rules May Prompt Higher Shell Internal Carbon Price. June 2, 2014. 
http://www.environmentalleader.coTn/20 14/’06/02/ciimate-rules-may-prompt-higher-shel!-internal-carbon- 
price/. 

“Big Oil, Major Firms Plan for Carbon Price,” Environmental Leader, December 5, 2013. 
http://www.environmentalleader.com/2013/I2/05/big-oil-major-firms-pian-for-carbon-price/. 
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C. Economic effects will hit consumers, as well 

The broad industry exposure to carbon prices illustrated above will undoubtedly affect 
consumers, not just in their utility bills but in all manner of expenditures. So far, the impact on 
utility bills is expected to be modest, but this expectation seems to be based on natural gas prices 
remaining low. 

Further investment in renewables and other energy sources will undoubtedly push up consumer 
costs. 


According to the International Energy Agency, global investment in the energy sector will need 
to reach S38tn between 201 1 and 2035, based on existing trends. Almost $ 1 7tn of this will be for 
electrical power, covering generation, transmission and distribution. Citi analysts said in a report 
in September that, while renewables are forecast to make up 50 per cent of additional power 
output capacity by 2035, tliey will cost $5,9tn, against $3.9tn for conventional sources.’^ 

One of the most radical transfoimations in electrical power is happening in Gennany, “where the 
government has committed to phasing out nuclear power stations and switching to renewable 
energies within a decade.” But new installation of subsidized wind and solar is pushing up 
electricity prices for consumers. Guaranteed prices for electricity from renewable sources have 
encouraged investors to build new capacity. The higher prices, however, have come at the 
expense of consumers in the form of increased energy bills, in order to pay green energy 
generators an estimated €20.4bn in feed-in tariffs in 2013.'* 

As a result, in October 2013, the country's grid operators raised the mandatory surcharge on 
units of electricity to a record 5.3 cents per kWh for 2014, up from 3.6 cents. “For a typical 
household using 3500 kWh per year, this surcharge would rise from €1 25 to €1 85. The move is 
all the more contentious as many businesses are exempted, to protect their international 
competitiveness.” 


IV. ...but if it doesn’t also restrain carbon, it is all pain and no gain... 


A. Governments don’t have the appetite for restraining economic growth (that’s why 
we have independent central banks) 

As a result of such obvious costs, no system has yet to restrain carbon permit issues to levels that 
meaningfully restrict carbon output. Even though Germany has come around to imposing costs 
of developing renewable energy sources on individual consumers, carbon prices are still too low 


'' “Green agenda prompts pricing concerns,” Financial Times Special Report on Energy, November 5, 
2012 at 2. 


Ibid. 
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to restrict output. Thus, Germany’s is a pure subsidy-driven plan, not a carbon market-driven 
plan. 

Germany, in fact, cancelled an auction in January 2013 due to record low bids from utilities, 
factories and banks forced Gennany to cancel a sale for the first time. Connie Hedegaard, the 
EU’s climate chief said afterward, “the need to fix the market is getting urgent.” Johannes 
Teyssen, chief executive officer of EON SE, Germany’s biggest power utility, said in an 
interview with Manager Magazin that the EU greenhouse gas trading system is now, “a joke the 
whole world laughs about.” Matthew Gray, an analyst in London at Jefferies Group Inc., opined 
that some buyers will probably wait for prices to drop further and the commission has limited 
influence to contain the market’s decline. The problem is, when the bloc set the program’s cap 
before 2008, it didn’t install a system for dealing with a supply glut.^“ 

In December 2013, EU Parliament finally voted to backload (delay) sales of 900 million carbon 
permits. Matthias Groote, the German Socialist lawmaker who steered the legislation through 
parliament, argued that, “backloading is not enough. The market is still oversupplied by 2 billion 
permits, but this buys us time to have a discussion on how to reform it." Still, the proposal 
caused “fierce divisions within member states, national governments and the European 
Parliament over fears it will push up energy prices and dent economic growth.”^’ 

As a result of the decision, the benchmark December 2013 EU Allowance futures ended the 
trading day at 4.90 euros. Assuming the first allowances will be withheld from the market in the 
second half of 2014, Marcus Ferdinand, an analyst at Thomson Reuters Point Carbon, “forecast 
the Dec-14 carbon price will increase by 35 percent compared to this years' (mean) price, to an 
average of 6 euros.” Analysts predicted prices could eventually double due to backloading, but 
that it would still be years before they rise above the 20-euro level needed to prompt industry and 
utilities to invest in greener energy. Some EU lawmakers believe the bloc's carbon market will 
be irrelevant without further reform. 

On the March 19, 2014, U.K. Chancellor of the Exchequer George Osborne announce the 
government would freeze a tax on carbon emissions starting in April 201 6 as part of a broad plan 
to cut consumer energy bills. Consumer energy costs have become a campaign plank, with Prime 
Minister David Cameron’s administration coming under pressure to rein in rising energy costs as 
a result of Ed Miliband, the leader of the opposition Labour Party, vowing in November to freeze 
energy prices if he wins the next election in mid-2015. That move prompted the government in 


^ EU Carbon Permits Plunge to Record after Germany Cancels Sale,” Bloomberg News, Jan 18, 2013. 

http://www.bloomberg.eom/news/2013-01-18/eu-carbon-plunges-after-german-sale-canceled-on-low-bid- 

prices.html. 

Garside, Ben. Reuters. European Parliament votes to cut carbon permit supply. December 10, 2013. 
http://uk.reuter.s.com/article/2013/12/10/eu-parIiament-carbon-idUKL6N0JP2AT201312I0. 

’’ Ibid. 
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to announce measures cutting green levies by 50 pounds per household a year in December 
2013 .^'’ 

As of Monday, June 16, 2014, “the use of carbon markets to curb rising greenhouse gas 
emissions was dealt a blow on Sunday after two weeks of United Nations talks on designing and 
reforming the mechanisms ended in deadlock.’"'' 

At the close of trading on June 1 3, 2014, the price was 5.71 euros. 


B. Arguments abound over who decides the supply of permits, and this new Federal 
layer will intensify those in the US 

Part of the problem in Europe has been jurisdiction over the issuance of carbon permits. 

In 2007, the EU executive rejected Poland's national allocation plan (NAP), which set its total 
emission allocations and outlined how it intended to distribute them to individual factories 
covered by the .scheme. The EU’s main objection was that countries like Poland intended to 
allocate too many allowances. 

In September 2009, the Commission’s decision was overturned by the European Court of First 
Instance (the General Court), “The court found that member states alone can take the final 
decision on the total number of allowances to allocate, and ruled that the EU executive had 
misused its powers.” That decision also ruled on di.sagreements with Slovakia, the first country 
to take the issue to the court, and Estonia. All three countries argued that the EU’s limits were 
too low and would hurt their economics. 

In 2013, a Superior Court judge in California rejected a private legal challenge to California’s 
carbon auctions. In that action, the California Chamber of Commerce and Pacific Legal 
Foundation, on behalf of a dozen clients including Morning Star Packing Company and Dalton 
Trucking, had filed lawsuits in Sacramento Superior Court to block the carbon allowances. 
While I am not qualified to opine on the legal details, it seems to me that this ruling sets the 
framework for a similar problem to that of the EU member states where, regardless of the EPA’s 
goals, states’ rights to set permit levels may not be able to be challenged. 


Morales, Alex and Rachel Morison. Osbourne Freezes U.K. Carbon Tax on Power to Cut Bills. March 
19, 2014, http://www.bloomberg.conVnews/2014-03-19/osborne-freezes-u-k-carbon-lax-on-power-to-cut- 
bills.htmi. 

“ “U.N. climate talks fracture over future of carbon markets,” Reuters, June 16, 2014, 

EurActiv. EU, Poland move to settle carbon quota row. April 20, 2010. 
http://www.euractiv.com/climate-environment/eu-poland-move-settle-carbon-quo-news-461636. 

® Ibid. 

“California Carbon Auction Sells All Allowances,” Environmental Leader, May 23, 2014 at 
http://www.environmentalleader.com/2014/05/23/califoraia-carbon-auction-sells-atl-ailowances/. 
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C. There is no appetite for using proceeds of carbon pemiit sales to invest in new 
technology 

Since carbon prices remain depressed, California’s quarterly permit auctions will only raise $21 
billion for the period through 2020, well below the anticipated $60 billion in revenue.^* 

Sales have raised $396 million for the state so far, and that money was initially intended to be 
devoted to efforts to lower greenhouse gas emissions by subsidizing renewables and new 
technologies. Instead, however. Governor Jerry Brown decided to, “lend $500 million from the 
funds to the California state legislature to plug gaps in the state's budget,” The state is supposed 
to repay the state-run greenhouse gas emissions reduction account at a later date.^^ 

Perhaps California can come around. The California Legislature announced Monday, June 1 6, 
20 1 4 that it had approved a S 1 08 billion spending plan for the 2014-15 fiscal year that included, 
“$250 million for the High-Speed Rail project, along with 25 percent of future cap-and-trade 
funds.... Lawmakers also agreed to spend $200 million using cap-and-trade revenue on low- 
carbon transportation projects and $130 million on affordable housing projects near mass 
transit.”^” Of course, that budget is subject to approval by Governor Jerry Brown, But even if he 
approves, the on-again, off-again nature of green commitments in California will make it 
difficult for firms to commit to providing jobs and growth in that sector in the long-run. 

Even devoting carbon permit revenues to mass transit, new technologies and renewables, 
however, has been derided as unjustifiable. “Those most vulnerable to climate change are often 
least responsible for its causes, and have the fewest resources to deal with its consequences.”'^' 

The revenues could support vulnerable countries ' efforts to develop long term plans to 
deal with climate change, as well as finance pilot projects aimed at minimizing loss and 
damage.... They could fund the monitoring and forecasting ofslow-onset and extreme- 
weather events, enabling authorities and the public to prepare more effectively for an 
impending disaster. And the money could cover loss-and-damage risk premiums on 
individual, local, national, regional, or international insurance policies. 


“California Carbon Auction Sells All Allowances,” Environmental Leader, May 23, 2014 at 
http://www.environmentalleader.com/20I4/05/23/caIifomia-carbon-auction-sells-all-allowances/, 

“ Carroll, Rory. California court upholds stat’s right to sell carbon permits. November 14, 2013. 
http://news.yahoo.com/california-court-upholds-states-sell-carbon-pen-nit,s-234628252.html. 

Gutierrez, Melody, “State lawmakers OK $108 billion budget; plan moves to Gov. Brown,” June 15, 
2014, at http://www.sfgate.com/news/article/Caiifomia-Legislature-OKs-l 08-billion-budget-on- 
5554561.php. 

Sano, Naderev and Richards, Julie-Anne, “Carbon Majors and Climate Justice,” Project Syndicate, June 
9, 2014 at https://www.project-syndicatc,org/commentary/naderev- — sa-o-and-julie-anne-richards- 
propose-a-levy-on-fossil-fuel-producers-to-heip-those-most-vulnerable-to-climate-change. 
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Affected individuals, “deserve the world’s support - not just moral support, but genuine help in 
the form of effective, properly funded mechanisms designed to prevent, or at least alleviate, the 
climate-related hardships inflicted upon them by past and present industrialization.” 


V. Worse yet, if carbon markets just benefit Wall Street then they just create new 
interest groups to capture the government and the financial markets 

The Interpol Environmental Crime Programme now lists ten classifications of carbon crimes that 
have already occurred throughout the world and continue to remain a threat. Those include: 

• Manipulating measurements to fraudulently claim additional carbon credits 
(Additionality); 

• Sale of carbon credits that either do not exist or belong to someone else; 

• False or misleading claims with respect to the environmental or financial benefits of 
carbon market investments; 

• Exploitation of weak regulations to commit financial crimes; 

• Tax Fraud; 

• Securities Fraud; 

• Transfer mispricing; 

• Money laundering; 

• Internet crimes and computer hacking to steal carbon credits; and 

• Phishing/Theft of personal information or identity theft. 

Some environmentalists even get it, Friends of the Earth has recognized such crimes and, as a 
result, advocates a carbon tax rather than cap and trade.'’’ 

Still, politicians remain pretematurally attracted to cap and trade, even as carbon markets 
continue to grow and problems continue to mount. 

A. Investor Fraud 

As carbon markets grow, the carbon fund market has grown, as well. Carbon funds - like mutual 
funds with stocks or bonds - accept (private or public) investor money to purchase carbon 
permits. According to the latest survey by Carbon Finance, a carbon market data service 
published by Environmental Finance, over 2008-09, funds under management grew by 20 per 
cent to $16.1bn (£9,8bn, €10.7bn). The number of carbon funds and government purchase 
programs increased from 80 to 88. 


Interpol Environmental Crime Programme. Guide to Carbon Trading Crime, June 201 3. 

Chan, Michelle, “Ten Ways to Game the Carbon Market,” Friends of the Earth USA, 
http://www.foe. org/sites/default'files/lOwaystoGametheCarbonMarketsWeb. pdf. 

* “Carbon funds grow despite problems,” Financial Times, Dec 7, 2009; Page: SR7-6. 



200 


Mark Nicholls, editor of Environmental Finance, who published the survey noted that, “thirty- 
eight of the 88 funds listed are governmental carbon purchasing vehicles, or are run by multi- 
laterals either for governments or emitting companies, or a combination. . . . The majority of the 
remainder are open to institutional investors.” “Of the 12 funds that were launched since the 
2008-09 edition, only two were govermnental or multilateral; the rest were private sector 
vehicles.” 

The returns can be lucrative. “The European Carbon Fund, run by French bank Natixis and one 
of the earliest run to generate a cash return, says that based on its net asset value at the end of 
2008, the fund has generated an annual return of 27.8 per cent since its inception in April 
2005.”^** 

The problem is that such returns quickly attract fraudulent schemes. 

Interpol reported that in 2009 and 2010, an Australian investment firm ran an aggressive 
telemarketing .strategy advertising false connections to legitimate organizations and 
environmental standards. Potential investors were offered a high return investment opportunity in 
carbon credits. The firm is estimated to have defrauded Australian victims of $3.2 million. 

The FTAlphaville warned of a firm called “Enviro Associates” that was selling voluntary carbon 
credits for investment purposes, all the while warning that; 

Voluntary Carbon Credits were not designed to he purchased for investment purposes; 
for that reason Carbon Credits (VERs) are not for ail specifications of Investors due to 
its high risk and undeveloped market landscape and uncertainty... 

Individuals should be aware if they are purchasing for speculative means that there is 
little orno liquidity at present in the market which in turn would affect your ability to 
sell/exit from a holding at this time. This may change in the future.^"’ 

Enviro Associates claims to be a “clearing member” of Gemmax Solutions, a payments and 
clearing service. Britain’s Financial Conduct Authority warns, however, that: 

Several unauthorized firms promoting and .selling carbon credits are telling inve.stors 
that carbon Neutral Investments Limited (CNI) or Gemmax Solutions, firms authorized by 


” Ibid. 

“ Ibid. 

’’ SCAMwatch, WesternField Holdings Inc. Carbon Credit Investment Scams, 
http://www.scamwatch.gov.au/content/index.phtml/itemId/781866. See also David Fogarty, Firm 
Accused of Carbon Scam May Face Legal Claims, REUTERS, Mar. 26, 2010, 
http;//uk.reuters.cam/article/2010/03/26/us-carbon-investment-fraud-idUKTRE62PI9020100326_, in 
Interpol Environmental Crime Programme. Guide to Carbon Trading Crime, .lune 2013. 

* Murphy, Paul. A carbon comedy. October 15, 2013. http://l'talphaville.ft.com/2013/10/15/1666352/a- 
carbon-comedy/. 
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us, will handle money in their investment. We believe this is done to suggest investors will 
he protected as though they are dealing with an authorized firm. But this is incorrect. 

Without investor protection and regulatory oversight, carbon schemes continue to proliferate. 

Britain’s Financial Services Authority summarizes warnings to investors about carbon frauds and 
emphasizes that they do not regulate carbon credits in the same manner as shares of stock.''* Still, 
investors flock to these green “investment” opportunities. 

In November 2013, Britain’s FSA reported that it had shut down nineteen companies in the past 
fifteen months for bilking roughly 1 ,500 investors out of 24 million pounds ($38.7 million) 
through selling carbon credits to individual investors.''^ 

The UK Insolvency Service said the firms mainly targeted the elderly with high pressure sales 
techniques and promises of hefty returns of more than 40 percent, "Salesmen played on peoples' 
keenness to ‘do their bit' to save the environment while making an investment at the same time," 
the Serv’ice said in a statement. 

The FCA in September released the findings of a survey of 125 carbon investors, showing not 
one had made any money from investing in the credits."** 

The watchdog said some 183 carbon firms have been put under investigation since 201 1 and has 
listed many of them on its website."'*’ 

In the US, carbon schemes have prompted several States Attorneys General, including those of 
California, Vermont. Arkansas, Delaware, Maine, Mississippi, Oklahoma, Illinois, Connecticut 
and New Hamp, shire, to back efforts by tlie Federal Trade Commission to investigate consumer 
fraud in the carbon offsets market."'’ 


"" Ibid. See also, BBC World News. Oct 12, 2012. ‘Misleading’ carbon credit claims by Enviro 
Associates’ http://www.bbc,com/news/uk-england-hampshire-20265034. 

Financial Services Authority. Carbon credit trading. May 5, 2012, 
http://www.fsa.gov.uk/consunierinformation/scamsandswindles/investment_scams/carbon credit. 

*■’ Szabo, Michael. UK watchdog says investors lost 24 million pounds in carbon credit scam. November 
6, 2013. Reuters, http://www.reuters.eom/article/2013/ll/06/us-brilain-carbon-fraud- 
idUSBRE9A50L020131106. 
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See for example, “States seek fraud protection for carbon offset market,” 25 Jan 2008 at 
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B. Corporate Fraud 

Clean Development Mechanism (CDM) projects generate carbon credits based on the extent to 
which the project resulted in fewer emissions than would otherwise have occurred. Dan Welch, 
of The Guardian, wrote, “Offsets are an imaginary commodity created by deducting what you 
hope happens from what you guess would have happened.”'** 

Companies, therefore, have an incentive to either inflate the e.stimate of emissions that would 
have occurred without the project or claim that the project will reduce emission by more than it 
actually does. 

In order to constrain firms from mischaracterizing their projects, the CDM mechanism requires 
third-party validation and verification before a project receives carbon credits. Third-party 
verification is carried out by Designated Operation Entities (DOEs) certified by the CDM 
Executive Board. 

Even independent third party auditors, however, may be susceptible to bribes or collusion to 
manipulate the re.sults. 

According to Transparency International, bribery is most common at the project approval stage. 
“Although kickbacks to officials have not been reported, a Russian agency reportedly asked for 
direct monetary payments. In South-east Asian countries, it is fairly common for developers to 
invite the authorities to workshops (with attractive per diems) before submitting projects for 
approval. In China, it is not uncommon for project developers to invite experts reviewing their 
projects to dinner.”"*’ 

But even independent verification agencies are not immune to manipulation. In 2008 and 2009 
respectively the UN temporarily suspended two independent organizations - Norwegian 
company Det Norske Veritas and Swiss firm SGS - after “spot checks found flaws in their 
methodologies.”*’® Investigations showed that both companies had approved projects without 
sufficient review.'^' 


Dan Welch, The Guardian .lune 1 6, 2007. 

'*’ Corruption and the Private Sector, Transparency International, 2009, at 44, available at 
http://www.transparency.org/whatwedo/pub/global_corruption_report_2009. 

“ At the time these two companies were dominating the validation/verification market. For further 
information see Michael Szabo, DNV Suspension Another Jab at Battered C02 Scheme, Reuters, Dec. 2, 
2008, http://www.reuters.eom/article/2008/I2/02/us-carbon-dnv-idUSTRE4B04K12008l202, in Interpol 
Environmental Crime Programme. Guide to Carbon Trading Crime, June 2013. 

Danny Fortson, Carbon-Trading Market Hit as UN Suspends Clean-Energy Auditor, THE TIMES, 
Sept. 13, 2009, 
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Interpol Environmental Crime Programme. Guide to Carbon Trading Crime, June 2013. 
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“The UN inspection found one company had a flawed review process, inadequate preparation 
and training of their auditing staff, and an overall failure to assign auditors with the proper 
technical skills. The other was suspended after an inspection raised concerns about staff 
qualifications and the quality of its internal reviews.”'^" 

In a follow-up review in 2009, the five largest DOEs’ validation processes were scored on an A- 
to-F scale. None received a score higher than a D.^’ 

C. Permit Fraud 


1 . Counterfeiting 

There are many example of fake or invalid carbon permits being sold to unwitting buyers. 

In one infamous and convoluted example, in March 2010, the Hungarian government took 
possession of two million carbon credits which had been surrendered to them by Hungarian 
businesses. 

The rules of the EU-ETS allowed the Hungarian government to legally sell these carbon credits 
to others because Hungary anticipated being below its Kyoto Protocol target. However, the EU 
rules prevented these credits from being re-used within the EU,^*' Thus, Hungary sold the carbon 
credits to Hungarian Energy Power, “with restrictions that they were ineligible for use in Europe 
and notified the European Commission of the sale.”’^ “Hungarian Energy Power then sold the 
credits to a British trading company, which resold them to a firm in Hong Kong. The Hong Kong 
firm, however, then put those same recycled carbon credits on BlueNext, a Paris carbon 
exchange®^, where a number of European brokers and banks purchased them not knowing the 
carbon credits had already been used in Europe.”” 


Interpol Environmental Crime Programme. Guide to Carbon Trading Crime, June 2013. 

Mark Schapiro, Conning the Climate; Inside the Carbon Trading Shell Game, Harper's Magazine, Feb. 
2010, at 36, in Interpol Environmental Crime Programme. Guide to Carbon Trading Crime, June 2013. 
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BLOOMBERG, April 14, 2010, http://www.bloomberg.eom/news/2010-04-14/bluenext-arranges-swap- 
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Guide to Carbon Trading Crime, June 2013, 
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in Interpol Environmental Crime Programme. Guide to Carbon Trading Crime, June 2013. 
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When BlueNext discovered the credits were ineligible for use in the EU, the exchange 
“immediately suspended trading sending the spot price for CERs spiraling downward.”"’*After 
shutting down for three days to isolate the problem credits, BlueNext facilitated “swap backs, 
in which the sellers bought back the credits. Prices rose to their previous levels when trading 
reopened.* 

While the European Commission has now closed the loophole that allowed the credits to re-enter 
the EU-ETS,’’' the episode highlights the importance of “strong regulations for monitoring the 
transfer of carbon credits through several foreign exchanges, particularly cross-checking between 
those exchanges,”*'^ 


2. Theft 

Carbon permits are also the target of hackers. A hacking attack in November of 20 1 0 resulted in 
the theft of 1.6 million carbon credits (valued at €23.5 million) from the Romanian registry 
account of Holcim Ltd., the world’s second largest cement-maker.”^^Holcim immediately posted 
the identification numbers of the stolen credits on its website and law enforcement efforts 
between Romania and Liechtenstein were able to track and return 600,000 of the stolen credits.* 
Still, while the unique identification number of the carbon credits allowed them to be tracked, 
not all the credits could be returned to Holcim. As it turned out, some “jurisdictions required the 
holder to return the stolen credits to the legal owner at the holder’s loss, while other jurisdictions 
allowed the buyer to keep them, with the original owner carrying the loss.”’’* 


The Wrong Sort of Recycling, The Economist, Mar. 25, 20 1 0, 
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In another high-profile incident, the European Union’s emissions trading system was shut down 
for a week after cyber-thieves stole emissions allowances worth €7m ($9.4m) from an account in 
the Czech Republic, while criminals also hacked into trading accounts in Austria, Poland, Greece 
and Estonia. “The Commission proposed tighter security measures in 201 0 after discovering that 
hackers had broken into the registries where allowances are stored,” but member states have 
repeatedly claimed they cannot afford the improvements. “ It is easy to imagine a similar 
situation arising in US markets where states would have to bear such unexpected costs. 


VI. Conclusion and Policy Recommendations 

Economists agree, cap and trade does not work for carbon. So why do politicians continue to 
pursue such mechanisms? It seems to me that while .some paint “climate deniers” as a problem in 
Congress, an equally troubling problem is “cap and trade failure deniers.” Perhaps politicians 
think that adopting a “market” based solution will get them off the hook for tough decisions on 
carbon tax rates. But, unfortunately for the rest of us, doing so only exposes the US economy to 
new sources of fraud, theft, and risk of loss W'hile raising energy prices WITHOUT reducing 
carbon output. 

In fact, the conclusions of the House of Commons, Energy and Climate Change Committee, 

“The EU Emissions Trading System,” Tenth Report of Session 2010-12, Volume 1, 17 January 
2012 (at 129), summarize my testimony as well, if not better, than I can write on my own: 

Some proponents of the ETS suggest that the main flaws are rules that have been 
designed inadequately or have been badly applied, and could be reformed. We suggest 
that the failings are of a structural nature. The ETS is a market in a commodity that has 
been created by legislative fiat. The European Commission is both the supplier and the 
regulator of carbon as a commodity, a situation which has made the ETS particularly 
susceptible to rent-seeking behaviour. This should come as no surprise, since the history 
of emissions trading is littered with evidence that it helps companies and governments to 
pre-empt and delay making the .structural changes necessary to address climate 
change. 


carbon-permits-stolen-rrom-its-account.himl; Macken, Ken, Strengthening Credibility in the EU ETS 
Following Security and Fraud Related Incidents 2-i (June 2011), at p.5, conference paper available at 
http:/, dneee.org/conference/9/papers/Macken lreland_Final.pdf, , in Inteipol Environmental Crime 
Programme. Guide to Carbon Trading Crime, June 2013. 

“ Chaffin, Joshua. Cyber-theft halts EU emissions trading. January 19, 2011. Financial Times. 
http://www.ft.com,'int!/cms/s/0/27ee8cb0-24()l-t leO-befD- 
00144feab49a.html?ftcamp=rss#axzz34XaYYLnS. 

For more on CDM, see Tamra Gilbertson and Oscar Reyes (2009) Carbon Trading: how it works and 
why it fails, Uppsala: Dag Hammarskjold Foundation, Ch I and 2, 
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This crucial task of reducing carbon emissions needs to be handled with care, lest we merely 
repeat the mistakes already experienced by established markets. We can’t afford such setbacks. 

Extending the analogy with central banking, members of Congress should remember that the 
National Monetary Commission studies central bank functions around the world for seven years 
before concluding upon the design of the US Federal Reserve System, having experienced two 
failed central banks before it. Let’s take our time now and research existing carbon abatement 
mechanisms before embarking upon another two (or more) failed schemes that will enrich 
interest groups while continuing to allow carbon to grow as a national, and global, problem. 


### 
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Senator Sheldon Whitehouse 

!. In your ffs/zwony, yon iiuHaited that then is “virtually m ilisaoreeim'fi/ among economists that the true cost to 
society of burning a ton of carbon is greater than itsprimte cost. " 

a. What is the true cost to society of burning a ion ofea/hon that is cumntly not accounted for in the private cost (Le. 
soda! cost of carbon) and ndsyl 

\X’e don’i know ihc true social cost. That is why I followed the obscr\'ation you noted in my written 
resrimonv with the slatcmenr that “agreeing that the jsocia! cost of CC) 2 ] is greater than zero isn’t 
really agreeing on vci'v much.”' 

Indeed, the coral social cost of future CO. output is the important question (even ignoring that 
much of pas! dc\-eloped'\vorld growth and much of developtng-world growth stems from 
underpricctl CS ). exiemalitics). 1‘he answer to that question begins embedded in estimates of the 
cost of future glol)ai warmitig associated with man-made (X ). output (ificludiiyg foregone economic 
growth from curtailing (X.C output). If the effects of (X ). upon global warming are nearer in time 
and/or greater in magnitude, the social cost of CO. is higher. But even scientific estimates va.r)^ 
considerably in liming and magnitude, leading to esdmaies anywhere between $5 per ton and S200 
per ton. A US government study put the cost at |20 per ioji.‘ In truth, nobody knows the “right” 
price. 

Some econotnisis argue tliat the social cost of CO. should be reflective of a worst-case catastrophic 
outcome. W hile tlici-e is some logic to that approach, the outcome (d‘ such analysis is unhelpful, 
since in extremis the resulting policy prescription is an intlnite price on C(X., so high as to shut down 
all use alfogerher. Such reasoning is analogous to rct|uiring banks to hold capital to forestall 
another financial crisis, ircsulting in zero bank lending C(»n{ril)uring to economic growth, Moreover, 
the other sidc‘ of ihc extreane value distribution is that tliere is no effect on climate, which - while 
just a remote an outcome - suggests mitigating the prohibiii\'ely high price policy back to roughly 
the average. 


Such reasoning is \vh\ economists like myself advocate that if setting up a mechanism to address 
CX). at all, serdng up a workable (X). mechanism that can adapt over time to the needs of society. 
Such a mechanism is not that of the Elf California, cjr the RCiCrl, but a national (if not global) 
mechanism that can balance the cost of abatement with the bcnefic of lower CO. emissions in order 
to respond to ouiconics and scientific evidence, as those evolve. This system need not target a 
“right” price, lain should target a price that — at least minimallv - deters CO. output at the margin. 
Current systems are imi workable and are not pricing CX ).. at a level that even minimallv deters 
output. I’hc curren! deierreni to CX). output — political uncerlainty — leads to widely disparate 
estimates of carbon costs ihai generally inhibits long-term investmenr in today’s economy. 


■ Ptnkd)’ck, Robcia, “l^ncitig C'.arbon Wlicn We Don’t Know the Right Price.” Regulation. Summer 201.) at 
http;/ /\veb.m!t.cdii/rptndvck/\v\vw/Papers/PricingC>arb<>uRcgulation2013.pdf 

- “Tcchnicai Support i Jocument: Social Cost of Carbon for Regulatory Impact Analysis,” published by the 
Interagency \X orking C Iroup on Social CX>st of Carbon, h’cbruarv 2010. 
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2. Several economisfs who served KepuhHcan Presnien/s, including Hen^' Paulson (Secri’/iny ofl’reas/uy under 
President George W . Bush), Arthur huj^cr (cconowii' Policy advisor under President Reaga//), and ( icorgc Sh/illv^ 
{Secretary ol State under President Reagan and Secretaiy of L/dror. Director of the Office oj .\ Uiuivywent and Budget, 
Secretary of Treasury under President Nixon), have expressed support for placing a price on carbon. In your 
testimony, you staled "if we want markets to reflect wore dramatic outcomes we will have to /rse a carbon /a.w " 

a. What is the best way to structure a carimu fee prograwl Specifically, please explain the sources that should he 
coi-'ered by the fee program; point at which the fee should he assessed (eg. at the mine mouth, refinery gale); initial price 
per metric ton and rationale for selecting that price: rate and pecjuency at which the price should increase: the 
greenhouse gases (GhfGs) to be covered and if the fee is assessed for Gl IGs besides carbon dioxide, how ( TdCs with 
higher global warming potentials (GW''Ps) should be treated (eg. refrigerants with high GW'Ps): entity or entities that 
should administer and enforce the pwgraw; ivrenue use: and measun’s to protect cnergy-intensur trade exposed 
industries and ensure that low-income Americans are not disproportionately affected. 

Related to the response above, since we do not know the “right” price of carbon there is no “best” 
way to structure a tax on CO^ or other greenhouse gases. 

In fact, it could be that even a small tax - nowhere near the “best” tax - ma\' ha\-e drastic effects on 
energy use, obviating the need for the “best” solution. There are myriad examples in economics of 
small user fees - well below the economic costs of the activities - changing signiricaittly consumer 
and business behavior and reducing disproptmionately the magnitude of undesirable acti\'iries. It 
could be, therefore, that a small tax on carbon - applied to the right segments of the economt^ - 
could have dramatic effects. 

That said, we economists know that the effects of any cliarges are ecjuivalcnr to a rax in that they 
reduce the targeted economic activity, if those revenues are used to fund offsetting acti\'itics, they 
can -- in theorv - be neutral to economic gnawrh. In practice, revenues derived from ('(). programs 
have instead been used to pay off prior ]:)udget tleficits, rendering the taxes a drag on economic 
growth. 

The last portion of the cjucsdon ~ focusing on “protccr[ing] energy-intensive t rade exposed 
industries and ensurefing] that low-income Amcricatis are not disproporiionnteh- altected" - 
deserves special attention. Blanker energy subsidies worldwide have been associated with high 
energy use. In fact, it has been established that such subsidies benefit the rich much more than the 
poor, because the rich use more sul^sidizetl energy in response to subsidies, while the demand from 
the poor remains relatively inelastic since ihcv arc always economi7.ing. Rcscarcli Irorn the IMF 
suggests that the richest 20% get more than 40% of the benefits from energy sul>sidu:s, roughly six 
times the share of the b<‘)ttom 20%.^ Rccendv, some countries have targeted their energy subsidies 
to remove the benefit for the rich and prescn’c the help for the poor, but that has taken extreme 
political courage f)n the part of those nation’s politicians.^ Nonetheless, the elfect on energy usage 
has already been dramatic. 


' “Energy Subsidy Reform Lessons and Implications,” International Monetan' Fund, 20! 3. 
^ “Fmergy Subside Reform Lessons and Implications,” International Monetary Fund, 20!3, 
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Senator David Vitter 

/. Yon are likely luvare ihal- Gertmwy u now bmidln^ new coal jhvd power plants to meet their baseload e/ie/^y needs. 
As well, Germany /.i' lookino at lifting their ban on bydraidk fracturing so their companies can he more competitive 
and receive the feedstock that makes building virlnally anything possible. Why is Germany doing thisl 

Germany is looking back at conventional etierg}' sources because (1) they need sources to replace 
titc nuclear chev arc phasing out and (2) their subsidized wind and solar are CKpensive conventional 
alternatives. In 2013, Germany experienced a sharp increase in clcctricip' prices as a result of: 
€20.4bn in “tccd-in” subsidies for green energy, paid for out of consumer electricity bills. In 2013, 
the mandacoiT surcharge elcctricin'' rose from 3.6 cents per kWh to a record 5.3 ccfits per k\X’h. hor 
a tj'pical household using 3500 kWli per year, this surcharge rose from €125 to roughly €185. 

I’hc increase raised consumer’ ire because many businesses are exempted from the surcharge, in 
order to protect their 'dnternarional competitiveness.”' 

Such subsidies certainly increased investment in green aUerna^■i^'es, but at tlie inevitable expense of 
higher energy costs. 


But the subsidies have also .skewed investment in ways that do not adequately serve Cjermany’s 
energy needs. “ There is now so much renewable power a\-aiiablc at certain times of day that it meets 
a significant parr of’ demand,” but renewables like wind and solar are unreliable. As a result, utilities 
need to keep com-entional sources of clcctriciu- generation, such as gas and coal, operational as 
back-ups.'’ 

According to lason ('hannell, alternative energy and cleantcch analyst at Cici, those backups need to 
be paid for, too, and utilities “expect a capacip' payment mechanism from regulators to compensate 
them for the low uiilisation. rates.”’ 

These demand shifts have formed over the past several rears, so much so that they have skewed 
long-term in\-csLmenl decisions. According to the Financial 'Times, “Demand for coal from power 
generators has soai'ed oy’er the past two years as thai for cleaner natural gas lias shrunk, the reason 
being price, In h’.urope, natural gas is gerierally sold on contracts linked to the oil price, which is still 
rclarively sirong, Meanwhile, coal usage has been encouraged by low prices for burning carbon 
under the KU’s carbon-trading scheme as the eurozone crisis has led to a fall in demand [for CO;, 
permits]. .Amjilc supplies of coal on the back of exports from North America - where the shale gas 
boom has pushed natural gas prices to 10-year lows this year - have also lowered prices, making coal 
much more competitive,”'^ 

In short, Germauv go! caught in a tangled web of subsidies and pciwcrse incentives that are now 
actually raising it.'' ( A output, instead of shrinking it. Again, the EU’s cap and trade system and 
sovereign subsidies are nor working to reduce CO 2 ouq^ui and, in my opinion, do not provide a 


-’’Pfeifer, Svl\'ta. "Creen agenda prompts pricing concerns,” Financial Times, November S, 2012. 
Pfeifer, Sylvia. "( jreen agenda prompts pricing concerns,” Financial 'Times, November 5, 2012. 
Pfeifer, Sylvia. “Green agenda prompts pricii^ concerns,” Financial Times, November 5, 2012. 
Pfeifer, Sylvia, “l.ow prices fire demand for coal across Europe,” T'lnancial Times, November 5, 2012. 
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PoHow-Up Qiie^ti(*ns tor W'rittcn Submission, Mason 
framework we should emulate in the U.S. 

Z // is my iinderstcuidiiig that youth nnemphymcnt in the VK stands at almost 2 n, recirhcd 26’' o hi \'' ranee last 
year, and Spain’s is eren morse at oner 56%. .-Ill these countries pi'omised that their carhon rey/ila/hns and energy 
mandates mould be a boon to their economies and opportunities for young adults. Unfortunately, the exact oppose is the 
case. Horn mill the President ’.c plan to cap energy use impede economic actimiy and future oppnrtnnlties far onr young 
adullsl 

There seems to be a vast disconnect between energy jobs and policy. Wind tiirliines, solar panels, 
and battery storage are generally not items that arc produced in the U.S., but primarily come from 
companies in the Asia/Pacific region. Sf)me companies — particularly those from Chiiia — bring in 
their own installation and maintenance crews trom overseas, again detracting from ernplovment in 
such sectors in the U.S. Thus, employment opportunities have not been found in wind and solar. 

There may be jobs in biofuels as loggers cur down forests to fuel European power [ilants, 1 would 
argue that such gains are fleeting and not green, amway, so that they do not count to meeting 
environmentai goals liut only stand as perverse remnants of failed CO; policies. 

But the biggest source of jobs associated with lowering CO^ output is unfashionable and 
disincenrivized in the U.S. If we are to mo\ e I'.S. power generation to more renewables and lower- 
CO; sources, our cnci:g\' infrastructure will Ivavc to change. But projects like the Keyst(,'ne PipeKne 
remain mired in the same bureaucratic morass as cnerg)- policy, overall, while jobs suffer and U.S. 
firms cannot take advantage, of cheap natural gas as a step toward cleaner energy generation. 

As a result, we are moving backward, toward less devekipcd countries as firms “focus on embedded 
generation, produced on site where you can contnil your own energy' costs,” accortiing to Ben 
Warren, energy' and environmental infrastructure leader at Ernst & Young, As a result, we “will 
still need some form of centralised infrastructure to help pro\-idc back-up gcneraiion.” says Mr. 
XX’arrcn. ' ‘ 

But even the jobs in^•olved in building infrastructure are no longer incendvized bv an education 
policy that tries to send eveiy child to college, whether they are suited for higlier education or not 
(as well as a university “industry” that continues to market that message, as well), Our educational 
systemi has deemphasized technical training so much that the demand is partially mei by fy-by-night 
tbr-profit “colleges” that do not focus on students’ interests and needs. Some of (he successes from 
technical employment are described in a recent Wall Street Journal article, “This Way Up: Mobility 
in America; Economic mobility is alive and well for Americans who pursue technica) or practical 
training.” 

One e:sample used in the article is the welding profession. According to the Wall Street lournal, 

“The average age in the field is 54, and the American VC eidmg Society predicts openings for more 


■' While battery storage is “green” from the perspective of U02, it is not green from the pcrspectiv'c of heavy 
metals pollution and ground water. Real green policies would balance clean air and clean waier needs by 
addressmg all sorts ol environmentai threats. 

i'' Pfeifer, Sylvia. “Green agenda prompts pricing concerns,” f'tnancial Times, November 5, .2012, 

Pfeifer, Syh’ia. “Green agenda prompts pricing concerns,” Financial Times, Novemljcr 5, I;()l 2. 
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than 400,000 workers liv 2024 — welders and others who need weiding skills, such as pipe hrrers, 
plumbers and boilermakers. The Bureau of Labor Statistics pegs the average wage at 1536,300 a year, 
but anecdotal evidence suggests that is the low end of what's possible. |V Industrial says that it pays 
more like 875,000, with some employees earning more than 1100,000. In the burgeoning shale 
industr}', iti Texas aiid .Appalachia, welders can earn as mudi ns $7,000 a week.”'" My (late) father 
owned a welding school. I learned to weld in my teens. I can say from first-hand experience that the 
Wall Street journars description is entirely correct. But such important lessons seem lost on 
Washington. 

So while there may be jobs for U.S. employees in the new clean energy sector, those have yet to be 
realized, and U.S. education policies AND the proposed new energ\’ policies push them further out 
of reach ot many Americans. 


Senator Jeff Sessions 

/. Does niisii/i^ /he eos! n! energy affect poor people more or /ess than it affects wealthy people! Please explain. 

Yes. The reason is that energy expenditures are not clastic for poor people - they already spend as 
little as they cati afford on energy - whereas others have a more elastic demand - they can switch to 
public fransporiaiion or cut out unnecessaiy rranspocturion or home energy expenditures in 
response to higher costs. 

As a result, it is widei\’ accepted worldwide that “mitigaiing measures to protect the poor” are 
required in response to rising cnerg}' costs, especially wlien removing energy subsidies to promote 
more efficient energy use and higher economic produciiv'tcy.*^ 

Tn the past several years, F,g\^pt, jordan. Mauritania, Morocco, Sudan, 4'unisia, and Yemen have 
started reforming energy sul^sidics “by increasing energy [nnccs while mitigating the impact on the 
poor. In most cases, reforms have been part of a broad -I^asc<.i fiscal strategy to reduce fiscal deficits 
and free resources to be pur toward social spending and infrastructure — winch could help boost 
growth and reduce poverty and inequality.”''^ All such pr(.)gnims have required a scaling up “well- 
targeted social safci\- ners to compensate those who will be hardest hit b)- higher prices.”'^ The U.S. 
should expect to undertake similar policies if we choose to increase energy costs. 

2. Is a ^pren/menf n/ciiiila/e recpiiring businesses to spend money to clean up the environment, in an economic sense, 
little different than the gorernn/ent raising taxes and then using that money to cany out environmental improvements! 

Assuming the expenditures are the same — In both magnitude and substance — the only difference 
arises from go^■el•^nK■^t r)vci'head in administering the taxes and selecting projects and awarding 
funds. 


*- Jacoby, Tamar, '‘This Way Up: Mobiliry in America: Economic mobility is alive and well for .Americans 
who pursue technical or practical training,” Wall Street pnirnal. fuly 22, 2014. 

“Energv Subsidy Retorm Lessons and Implications,” International Monetary f'utul, 2013. 

“Energy Subside Retotm Lessons and Implications,” International Monetary Eiind, 2013. 

“Energy Subsidy Rctorrn Lessons and Implications,” International Monctar}' Eund. 2013. 
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That said, neither business nor the government is vot good at earning out enx ironmental 
improvements, themselves, and both should be left to manage their core compeiencias, 

A good example ot: the government requiring firms to p^o^■idc products and sen iccs outside their 
core product area is from banking is the Community Reinvestment Act, where all lianks were 
required to make loans to lower-income consumers. Wliile the goal of providing creciit to such 
consumers is laudable, not ALL^ banks arc goc.ni at that business. Alter decatics ot pr;)biems. 
Regulators and Congress linally acquiesced to that realit}' and allowed banks to make investments in 
lenders who spedalitied in those product segments in order to meet the goals of the regulation. 

'Thus, inevitably there will be a layer of administration with regard to the environmental projects to 
be funded bv sucli levies. It may be best to motivate the economy, itself, to create an iikliistrv 
sen'ing the demand tor such environmental projects*^', rather than expecting disparaio liusinesses to 
undertake such projects on their own or adding new layers of go\xrnmenr o\'erhc'ad lo administer 
the distribution of such levies. 


### 


In order to foster efficicnev in such an industn', one could take a lesson from charities ami award greater 
credit to those with the most effective outcomes and the lowest o%'erhead costs {in terms of the amount of 
funds contributed that go to administrative ox'crhead, versus the core mission of the chatit\'). 
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Senator Whitehouse. Thank you, Dr. Mason. 

Let me begin with a question prompted by Administrator 
Ruckelshaus’ testimony. Mr. Ruckelshaus, you described a number 
of environmental improvements that took place on our watch. You 
mentioned that inherent in all was powerful economic interests re- 
sisting controls, to use your phrase. 

You said that in all of the cases cited, the solutions to the prob- 
lems did not result in the predicted economic and social calamity. 

Each of you has had the firsthand experience of having to make 
decisions that were surrounded by fears and anxieties about per- 
haps dire consequences of your decision. Each of you has made that 
decision, each has seen the consequences as they played out in the 
aftermath. 

My question to each of you, starting with Mr. Ruckelshaus whose 
testimony I think probably foretells his answer, how did the worst 
fears and assumptions of bad outcomes from environmental regula- 
tions turn out in reality as the rules were applied in your own ex- 
perience? Mr. Ruckelshaus? 

Mr. Ruckelshaus. Let me mention just one example. The Con- 
gress, in 1970, passed the Clean Air Act which provided that in the 
law itself by 1975, the cars would be 95 percent improved in three 
named pollutants in the law — hydrocarbons, carbon monoxide and 
nitrogen oxide. 

The claim of the automobile companies was that this was impos- 
sible to do by 1975. I think they probably were right about that. 
It was an overly ambitious goal set by the Congress. 

As Administrator, I was authorized to give them a 1-year exten- 
sion from the meeting of those 1975 goals if the facts warranted. 
We had extensive hearings and decided, in the first instance, not 
to grant an extension and in the second instance, an extension was 
granted. 

By 1976, with the use of the catalyst, most of the automobile 
companies were on the way to achieving the standards as required 
by the statute. 

The claims during those hearings and during the passage of the 
laws were that the industry was going to collapse. Ford Motor 
Company predicted they would have to shut down their whole com- 
pany if this law passed. 

There was enough flexibility in the law, enough chance to give 
them the kind of leeway they needed to achieve the standards. 
Once they saw the rule was serious and we were going to pursue 
as vigorously as we could the achievement of the requirements 
under the law in the rule, then they began to focus on reducing the 
cost. 

The motivation of trying to resist the regulation, resist the law 
that was passed by the Congress, changed from one of claiming the 
end was near to one of let us see if we can do this and do it in 
a cost effective way. 

They did do it in a cost effective way and we achieve the stand- 
ards finally. It was later than they expected. There was some lee- 
way granted by the Congress after the original law. 

We have almost three times as many cars on the road today and 
the emissions from the automobiles are 95 percent reduced. 
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Senator Whitehouse. In my remaining minute, let me ask you 
to fill in and if we have a second round, I will come back and finish 
the question with the others but I am running out of time. 

Ms. Whitman. Probably the best example I can give is when we 
were working on increasing the efficiency of air conditioners. We 
were being sued by everyone, including the DOE, saying it was ab- 
solutely impossible, that this was going to kill the industry. 

We went ahead and found one company that said, no, we can do 
this. Carrier Air Conditioning said they could do it. They did it and 
started producing the more highly efficient air conditioners. Now 
everyone has exceeded those rules. We took them to 11 percent; 
they are now talking about 23 percent ratings. 

The ingenuity in the American system kicked in. The minute 
they knew this was real, it was going to happen not only did we 
not see a loss in jobs or loss in dollars, we saw this whole industry 
achieve new levels that we did not think were possible. 

Senator Whitehouse. With my time expired, let me turn to my 
distinguished Ranking Member, Senator Sessions. 

Senator Sessions. Thank you. 

We certainly have made some great progress in the air in Amer- 
ica and the water is so much cleaner than it has been. When we 
see situations in China, we are proud of what we have accom- 
plished. 

However, I would say CO 2 is a different kettle of fish. It is not 
particulates and NOx and SOx. It is plant food and it is not a pol- 
lutant in any normal definition of it, although Governor Whitman, 
I will acknowledge the Supreme Court by a 5-4 ruling ruled other- 
wise based on IPCC data. 

Mr. Chairman, I would offer the letter to Gina McCarthy from 
West Virginia Attorney General Patrick Morrissey regarding EPA’s 
asserted authority under Section 111(d) of the Clean Air Act to reg- 
ulate CO 2 emissions from existing coal fired power plants and a 
white paper from 17 attorneys general and one senior environ- 
mental regulator to another State regarding the authority of States 
under Section 111(d) of the Clean Air Act to determine standards 
as applied to individual sources. 

Senator Whitehouse. Without objection, those documents will be 
made a part of our record. 

[The referenced information follows:] 



State of West Virginia 
Otfice of the Attorney General 


Patrick Morrisey 
Attorney General 

Via Certified Mail & Email 

The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., N.W, 

Washington, DC 20460 
McCarthy.Gina@EPA.gov 

Re: EPA’s Asserted Authority Under Section 1 H(d) Of The Clean Air Act To 

Regulate COj Emissions From Existing Coal-Fired Power Plants 

Dear Admini.strator McCarthy: 

On June 2, 2014, the United States Environmental Protection Agency (“EPA”) launched 
one of the most far-reaching and e.xpensive regulatory projects in American history: the Carbon 
Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units 
(“Proposed Rule”).' The Proposed Rule seeks to impose limitations on CO 2 emitted ftom 
existing coal-fired power plants, requiring a staggering 30% reduction in the emissions from 
these plants across the country in a mere 15 years. West Virginia — a major consumer of coal- 
generated electricity and one of the leading producers of coal — will be miiquely banned by the 
restrictions of the Proposed Rule. 

As the chief legal officer for the State of West Virginia, I respectfully request that you 
withdraw the Proposed Rule immediately because EPA lacks the legal authority to adopt that 
Rule. In the Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units (“Legal Memorandum” or “Mem.”) that was issued 
together with and incorporated by reference into the Proposed Rule,^ EPA offers only one legal 
basis for the Rule: the rarely invoked Section 1 11(d) of the Clean Air Act (“CAA”). See 42 
U.S.C. § 741 1(d). The problem is that Section 1 1 1(d) affirmatively excludes precisely what EPA 
is attempting to do in the Proposed Rule. 


June 6, 2014 


(304) 558-2021 
Fax (304) 558-0410 


^ The Rule has not yet been published in the Federal Register and is currently avaiiabie at 
http://wvvw2.epa.gov/sites/production/files.'2014-05/documents-''20140602proposal-cleanpowerplan.pdt 

’ hltp:,'Avvvw2.epa.gov/sites/production/files/20!4-05/dociiments/20140602tsd-legal-memorandum.pdf. 


State Capitol Building 1 . Room E-26, 1900 Kanawha Boulevard East, Charieston, WV 25305 
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The Honorable Gina McCarthy 
June 6, 2014 
Page 2 


As this letter explains, EPA lacks authority under the plain text of Section 1 1 1(d), as it 
appears in the United States Code, to promulgate the Proposed Rule. Section 1 n(d) expressly 
prohibits EPA from regulating “any air pollutant . . . emitted from a[n] [existing] source category 
which is regulated under [the national emission regime in Section 112 of the CAA].” 42 
U.S.C. § 741 1(d). Given that EPA has imposed extensive and onerous regulations on existing 
coal-fired power plants under Section 112, the agency cannot now use Section 1 1 1(d) to require 
regulation of COj emissions from those same existing plants. This conclusion is so apparent that 
even EPA concedes in its Legal Memorandum that a “literal reading” of Section 111(d) prohibits 
the Proposed Rule. Mem. 26; see also 70 Fed. Reg. 15,994, 16,032 (Mar. 29, 2005) (EPA 
making the same admission in a prior rulemaking). 

The only textual justification that EPA’s Legal Memorandum offers for departing from 
the “literal” temis of Section 11 1 (d) is unpersuasive. The agency relies entirely on a one- 
sentence clerical entry in the 1 990 .Amendments to the Clean Air Act that was not codified in the 
U.S, Code but appears in the Statutes at Large. That entry, even EPA has admitted, was clearly a 
mistake because it sought to make a technical coiTection rendered moot by another amendment. 
See 70 Fed. Reg. at 16,031 (describing the entry as a “drafting error”). Neverthele,ss, EPA now 
claims that it must give meaning to this mistake and, as a re.sult, has announced an interpretation 
of Section 1 1 1(d) that directly conflicts with the language in the U.S. Code. EPA’s inteipretation 
rewrites Section 111(d) from a prohibition on the regulation of “any air pollutant . . . emitted 
from a source category which is regulated under [Section 1 12],” as stated in the U.S. Code, to a 
more limited prohibition on the regulation of “any hazardous air pollutanl” emitted from such a 
source category. This sort of reasoning would be wong under any circumstance, but it is 
particularly improper here, where it is being offered as the justification for one of the most costly 
regulations in this Nation’s history. 

In light of the profound legal infinnities with the Proposed Rule, EPA’s unprecedented 
policy will not survive judicial review. As such, it would be contrary to the public interest to 
proceed with publication in the Federal Register. Failure to withdraw the Proposed Rule will 
only cause citizens, Stales, industry, and environmental groups to waste valuable resources 
analyzing and commenting on a futile endeavor. Moreover, given the short timeframe for 
compliance with the Rule’s objectives, many of these parties will be required to incur significant 
and unnecessary costs. This will trigger unwarranted market responses and economic dislocation 
from coerced reduction of the use of coal as partie,s struggle to meet the anticipated requirements. 
This is unacceptable. No matter how fervent the desire by some to advance the policies 
underlying these regulations, EPA cannot — ^and should not — do so at the expense of the rule of 
law, 

A. EPA Has Conceded That The Proposed Rule Is Unlawful Under The “Literal” 

Terms Of The Clean Air Aet 

The only authority invoked by EPA for the onerous requirements in the Proposed Rule is 
Section 111(d) of the Clean Air Act, a little-used provision that grants EPA limited power to 
require States to regulate air pollutants from existing sources. Mem. 11-12. As it appears in the 
U.S. Code, Section in(d) requires the EPA Administrator under narrow circtunstances to 
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“prescribe regulations which shall establish a procedure . . . under which each State shall submit 
to the Administrator a plan which establishes standards of performance” for certain existing 
sources and certain air pollutants. Among other things, the statutory provision specifically 
excludes from the Administrator’s authority the power to prescribe regulations relating to 
“standards of perfonnance for any existing source for any air pollutant . . , emitted from a source 
category which is regulated under section 7412 of this title [i.e., Section ! 12 of the CAA].” 42 
U.S.C. § 7411(d). EPA admits in its Legal Memorandum for the Proposed Rule that “a literal 
reading of that language” means that “EPA c[an] not regulate any air pollutant from a source 
category regulated under section 1 12” of the Clean Air Act. Mem. 26 (emphasis added); accord 
70 Fed. Reg. at 16,032 (EPA reaching the same conclusion). Simply pul, Section 1 1 l(d)’s plain 
text provides that if an existing source category is regulated under Section 112, that source 
category may not also be regulated under Section 1 11(d). 

The regime codified in Sections 1 12 and 1 1 1 is part of a measured, coherent approach to 
regulating air pollutants from new and existing pollution soui'ces. Section 112 of the Clean Air 
Act concerns national emissions standards for hazardous air pollutants (“HAPs”) emitted from 
any number of new and existing sources. See 42 U.S.C. § 7412. Whether a source category is 
regulated under Section 112 is generally dependent upon a number of factors. Id. § 7412(c). 
With regard to coal-fired power plants, Congress specially provided that those sources need only 
be regulated under Section 112 if the Administrator finds such regulation to be “appropriate and 
necessary.” Id. § 7412(n). Section 1 1 1(d) in turn addresses the emission of air pollutants emitted 
from existing sources not regulated under Section 1 12. Specifically, when BPA has chosen not 
to regulate a source category nationally under Section 1 12, emissions from existing sources 
within that category must be subject instead to statc-by-state emission standards under Section 
1 1 1(d), assuming certain other predicates have been satisfied. The rest of Section 111, which is 
not at issue here, is not restricted by the scope of Section 112 and concerns natiomd emissions 
standards for air pollutants emitted from new sources. 

In the present case, it is clear that EPA has no authority under Section 111(d) to regulate 
“any” emission from coal-fired power plants, including CO 2 emissions. EPA categorized coal- 
fired power plants as part of a “source category” under Section 112 in 2000, see 65 Fed. Reg. 
79,825, 79,826 (Dec. 20, 2000), and the D.C. Circuit in 2008 rejected EPA’s attempt to withdraw 
that finding, see New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008). Then, in 2012, EPA 
imposed significant Section 112 restrictions on coal-fired power plants, .see 77 Fed. Reg. 9,304 
(Feb. 16, 2012); 40 C.F.R. Part 63 subpart lJUUUU, which the D.C. Circuit recently upheld, see 
also White Stallion Energy Or., LLC v. EPA, _ F.3d._, 2014 WL 1420294 (D.C. Cir. Apr. 15, 
2014). Under the “literal” reading of Section 111(d), Mem. 26, these rules regulating existing 
coal-fircd power plants under Section 1 12 prohibit EPA from invoking Section 1 n(d) to adopt 
the Proposed Rule. 

B. EPA’s Arguments Based Upon A Clerical “Drafting Error” In The 1990 Clean Air 

Act Amendments Cannot Displace The “Literal” T erms Of Section 111(d) 

Faced with the unambiguous terms of Section 1 1 1(d) in the U.S. Code, EPA falls back in 
its Legal Memorandum to an erroneous prior analysis that the agency conducted in 2005, in 
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which it concluded that Section 111(d) is actually “ambiguous” and therefore subject to the 
agency’s “reasonable” interpretation. Mem. 8, 26. That 2005 analysis — which was part of a rule 
under Section 1 1 1(d) that the D.C. Circuit vacated in New Jersey v. EPA, 517 F.3d 574 — based 
its conclusion entirely upon a clerical entry in the 1990 Amendments to the Clean Air Act that 
was not codified in the U.S. Code but appears in the Statutes at Large. According to EPA, the 
1990 Amendments included two entries relevant to Section m(d). Both entries appear in the 
Statutes at Large, but only the first amendment — described by EPA as the “substantive” one — 
was incorporated into the U.S. Code. EPA argues that the mere exi.stence of the second, clerical 
amendment creates an ambiguity sufficient to call into doubt the language of Section 1 1 1(d) in 
the U.S. Code. EPA’s attempt to displace the plain terms of Section 1 1 1(d) was wrong in 2005 
and remains so today. 

1 . The Clerical “Drafting Error" In The 1990 Clean Air Act Amendments Does Not 
Create An Ambiguity In The Terms Of Section II 1(d) 

As a tltre.shold matter, EPA’s analysis is wrong because the one-sentence clerical entry 
referred to by EPA fails far short of the show'ing necessary to cast doubt on the plain terms of 
Section 11 1 (d) as they appear in the U.S. Code. The “Code of Laws of the United States current 
at any time shall . . . establish prima facie the laws of the United States,” 1 U.S.C, § 204(a). As 
“prima facie” evidence, the language of Section 1 1 1(d) in the U.S. Code is displaced only where 
the U.S. Code is “inconsistent” with tlie Statutes at Large. See Stephan v. United States, 319 
U.S. 423, 426 (1943), There is no inconsistency here. 

A review of the tw'o relevant entries in the Statutes at Large reveals that the clerical entry 
does not create an ambiguity or inconsistency, but rather is— as even EPA has admitted — a 
“drafting error [that] should not be considered.” 70 Fed. Reg. at 16,031. 

The first relevant entry appears in the Statutes at Large among a list of other entries 
making substantive amendments to Section 111. Prior to these amendments in 1 990, Section 
1 1 1 (d) had prohibited EPA from requiring state-by-statc regulation of any air pollutant on the list 
of HAPs published under Section 1 12(b)(1)(A). This particular amendment made a significant 
substantive change by replacing the reference to “112(b)(1)(A)’' with the language that now 
appears in the U.S. Code — “emitted from a source category which is regulated under section 
1 12.” Pub. L. No. 101-549, § 108(g), 104 Stat. 2399, 2467 (1990), As a result, the restriction in 
Section 1! I (d) changed from one focused on HAPs regulated under Section 1 1 2 to one focused 
instead on source categories regulated under that section. 

The second relevant entry appears much later in the Statutes at Large ainong a list of 
purely clerical changes — entitled “Conforming Amendments.” Pub. L. No. 101-549, § 302(a), 
104 Stat. 2399, 2474 (1990). As explained in the Senate's Legislative Drafting Manual, 
“Conforming Amendrnent[s]” are “amcndment[s] of a provision of law that [are] necessitated by 
the substantive amendments or provisions of the bill,” Senate Legislative Drafting Manual 
§ 126(b)(2)(A), They effectuate the sorts of ministerial changes required to clean up a statute 
after it has been substantively amended. Thus, conforming amendments “include]] amendments, 
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such as amendments to the table of contents, that formerly may have been designated as clerical 
amendments.” Id. 

Consistent with its description as a conforming amendment, this particular entry sought 
simply to bring up to date the cross-reference in Section 1 1 1(d) to Section 1 12(b)(1)(A). Other 
amendments to the Clean Air Act in 1990 had eliminated Section 112(b)(1)(A) entirely and 
replaced it with Sections 112(b)(!), 112(b)(2), and 112(b)(3). This clerical amendment was 
designed solely to account for those changes. Specifically, it provided that “Section 1 1 1(d)(1) of 
the Clean Air Act is amended by striking ‘[1 12](b)(l)(A)’ and inserting in lieu thereof 
‘[1 i2](b),”’ Pub, L. No. 101-549, § 302(a). Unlike the substantive amendment described above, 
this non-substantive amendment would not have changed the restriction in Section 1 1 1(d) from 
its pre-1990 focus on hazardous air pollutants regulated under Section 1 12. 

In light of the substantive amendment, however, the second non-substantive amendment 
w'as clearly an unnecessary mistake or, as EPA has put it, a “drafting error.” When the 
conforming amendment is applied after the substantive amendment, as is required by the very 
nature of confonning amendments, there is no clerical correction left to make because the cross- 
reference to U2(b)(l)(A) has already been removed by the substantive amendment. This is 
consistent with the codifier’s notation in the U.S. Code that the clerical amendment “could not be 
executed.” Revisor’s Note, 42 U.S.C. § 7411. Where a conforming amendment is entirely 
unnecessary, it is rightly understood as a clerical mistake that need not be given any effect. See 
Am. Petroleum Inst v. SEC, 714 F,3d 1329, 1 336-37 (D.C. Cir. 2013). 

EPA has correctly recognized as much — noting in 2005, for example, that the clerical 
entry “is a drafting error and therefore .should not be considered” — but it then wrongly 
determined that it nevertheless “must attempt to give effect to both the [substantive] and 
[clerical] [entries], as they are both pai1 of the current law.” 70 Fed. Reg. at 1 6,03 1; accord 
Mem. 2 1 (recognizing “apparent drafting errors during enactment of the 1990 CAA 
Amendments”). Thi.s fundamental flaw dooms EPA’s analysis. As the D.C. Circuit recently 
explained, where a mistake in renumbering a statute and correcting a cross-reference conflicts 
with substantive provisions of that statute, the mistake .should be considered most likely “the 
result of a scrivener’s error]]” and should not be treated as “creating an ambiguity.” Am. 
Petroleum, 714 F.3d at 1336-37. Under this reasoning, it is clear that the clerical entry simply 
“should not be considered,” as EPA originally concluded. 70 Fed. Reg, at 16,031. At the very 
minimum, the existence of such a non-substantive, “drafting error” is not enough to overcome 
the fact that language codified in the U.S. Code is “prima facie” evidence of “the law's of the 
United States.” 1 U.S.C. § 204(a). 

Put another way, EPA novv asserts that the non-substantive and substantive 
amendments — if each were implemented into Section 1 1 l(d)’s prior text standing alone — would 
create two separate versions of Section 1 1 1 (d), Mem. 24. The first version incorporates only the 
non-substantive amendment and therefore retains the pre-1990 prohibition on regulating HAPs 
under Section 1 1 1(d), regardless of whether the source category emitting those HAPs is 
regulated under Section 112, The second version is the one that actually appears in the U.S. 
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Code and substantively changes the prohibition to forbidding HPA from regulating under Section 
1 ! 1(d) any air pollutants emitted by any existing source regulated under Section 1 12. Mem. 24. 

But this approach of treating both amendments as, in effect, creating two different 
version of 11 1 (d) directly contradicts EPA’s concession that the inclusion of the non-substantive 
entry' in the Statutes at Large was merely a clerical “drafting error.” Critically, the only evidence 
EPA may use in its attempt to rebut the terms of Section 111(d) as expressed in the U.S. Code is 
the Statutes at Large, see Stephan, 319 U.S. at 426, and the Statutes at Large simply do not 
reflect two separate versions of Section II 1(d). Rather, they reflect only two amendments — one 
a substantive change and one a mere clerical entry — and the clerical entry is rendered moot by 
the substantive amendment.^ 

2. EPA ‘s Policy Arguments Create No Ambiguity In Section 1 1 1(d) 

EPA’s policy arguments against the “literal” terms of Section 11 1(d) also cannot 
generate an ambiguity w'here none exists in the plain statutory text. As a threshold matter, even 
if EPA were correct that the “literal” terms of Section 111(d) produce overly harsh results for 
EPA’s regulatory authority, EPA may not “redraft a statute in order to avoid what 
the agency characterized as the ‘absurd results’ that would flow from the statute’s language” 
where it is, as here, '“not inconceivable that Congress meant what the statute says.”' ,4 m 'n of 
Am. R.Rs. V. Surface Transp. Bd., 162 F.3d 101, 105 (D.C. Cir. 1998) (quoting Mova 
Pharmaceutical Corp. v. Shalala, 140 K.3d 1060. 1072 (D.C. Cir. 1998)). In any event, EPA’s 
policy arguments miss the mark because the “literal” terms of Section Ul(d) are part of a 
rational regulatory scheme. 

This regime quite logically avoids subjecting existing sources to both new national 
standards for hazardous pollutants under Section 112 as well as new state-by-state standards 
under Section 111, while permitting regulation under both Section 1 1 1 and Section 1 12 of new 
sources. Unlike with new sources, the imposition of additional regulatory burdens on existing 
sources raises questions of fairness and lost investments, as existing sources tliat were built under 
a different regulatory regime may or may not have the technological or financial ability to come 
into compliance with two sets of new rules. Indeed, both Sections 1 12 and 1 1 1(d) recognize that 
the cost of compliance must be weighed against maximum achievable reductions. See 42 U.S.C, 

^ Although some had argued in 2005 and 2008 that the clerical entry should take precedence over the substantive 
ento', EPA repeatedly and properly rejected those arguments as having “no merit." Final Brief of Respondent EPA, 
New.Imeyv. EPA, 517F.3d 574 (D.C. Cir. 2008), 2007 WL 2 1 55494, at *103 n,33;ocLW70 Fed. Reg. at 16,031- 
32. For example, the agency has explained that the so-called “last in point of arrangement” rule of statuton,' 
construction “is inapplicable here, as it applies to discrete sections of the same .Act, not competing amendments to 
the same section of an Act, as is the case here.” 2007 WL 2155494, at *103 n.33. Indeed, EPA emphatically 
declared that it is “hard to conceive” that Congress would have intended to give effect to the clerical change over the 
substantive change, because, among other things, only the substantive change gives meaning to Section 
1 12(n)(l)(A), which was also adopted during the 1990 Amendments to the Clean Air .Act. Section H2{n)(l)(A) 
required EPA to conduct a study to determine whether coat-fired power plants “should even be regulated under 
section 1 12." 70 Fed. Reg. at 15,995. As EPA recognized, this provision is strong evidence that Congress did not 
w'ish to subject such power plants to “duplicative or overlapping regulation.” but rather sought to force EPA to 
choose between regulating power plants as a source category under Section 112 or 1! 1(d), con.sistent with the 
substantive change and not the clerical one. Id. at 16,031. 
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§§ 74U(a)(l), 741 1(d), 7412(d). In establishing this regime, under which regulation of existing 
sources occurs either under Section 112 or Section 111(d), Congress properly determined that 
requiring the same existing source categories to comply with two functionally-independent 
regulatory regimes would threaten these sources’ economic viability. Indeed, EPA has recently 
imposed costly regulations on coal-fired power plants, which will cost those plants more than $9 
billion dollars per year. See EPA, Regulatory Impact Analysis for the Final Mercury and Air 
Toxics Standards at 3-13 (Dec. 2011), available at http://www.epa,gov/ttn/ecas/regdata/RIAs 
/matsriafinal.pdf. EPA’s Proposed Rule would subject those same plants to billions of dollars of 
additional costs, through the imposition of duplicative regulatory requirements, forcing many of 
those plants to close. That is the exact scenario Congress intended to avoid when it amended 
Section 1 1 1(d). 

In light of this understanding, EPA’s policy arguments in favor of ignoring Section 
1 1 1(d)’ s plain language are insubstantial. 

EPA first claims that a “literal reading” of Section in(d) would be contrary to 
“Congress’ desire in the 1990 CAA Amendments to require EPA to regulate more substances.” 
Mem. 25-26, But the mere fact that one of the broad purposes behind the 1990 Amendments 
was to require EPA to regulate more substances under Section 1 12 does not mean that Congress 
was not cognizant of other values, such as the need to avoid costly double regulation. In fact — 
as EPA itself admitted in its 2005 analysis — the text, structure, and history of the 1990 
Amendments indicates a desire by Congress to limit EPA’s ability to doubly regulate coal-fired 
power plants. As explained above, the discussion and ultimate adoption of Section 1 12(n)(l)(A) 
“reveals” that Congress did not want to subject coal-fired power plants to “duplicative or 
otherwise inefficient regulation.” 70 Fed. Reg. at 15,999. It is perfectly reasonable to understand 
Section 1 1 1(d) as seeking to forward this same general goal of avoiding duplicative regulation. 

EPA’s other policy argument is “the feet that the EPA has historically regulated non- 
HAPs under section 1 11(d), even where those air pollutants were emitted from a source category 
actually regulated under section 112.” Mem. 26. But it is no answer to the unambiguous textual 
requirement in the 1990 Amendments to point to EPA’s pre-amendment practice of regulating 
non-HAPs under Section lU(d), EPA at one time enjoyed the power of regulating existing 
source categories on separate regulatory tracks. See Mem. 9-10 & n. 17. When Congress 
amended the Clean Air Act in 1990 to require EPA to regulate more HAPs under Section 112, 
however. Congress sensibly paired that increased power with a textual limitation — embodied in 
Section 111(d) — against using that enhanced authority to impose duplicative regulations on the 
same existing source categories. EPA’s argument that the “literal” terms of Section 11 1(d) 
would hamstring it from using a provision that it has only used to regulate “four pollutants from 
five source categories” in “forty years,” Mem. 9, cannot possibly provide a basis for disregarding 
the literal terms of the Clean Air Act, 
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3. EPA 's Attempt To Resolve The Supposed Ambiguity Is Nevertheless 
Impermissible 

Even if the clerical error created an ambiguity in Section ni(d)’s “literal” text, EPA’s 
analysis would still fail. To begin with, the agency’s claim to some unidentified form of 
“deference” for its attempt to rewrite Section 111(d) is meritless. Mem. 12. Comis defer to 
agencies under the test set forth in Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984), because there is reason to believe that when Congress “left ambiguity 
in a statute,” it “understood that the ambiguity would be resolved, first and foremost, by the 
agency, and desired the agency (rather than the courts) to possess whatever degree of discretion 
the ambiguity allows.” Smiley v. Citibank (South Dakota), N.A., 517 U.S. 735, 740-741 (1996). 
EPA could not possibly argue that Congress intended EPA to resolve the import of Congress’s 
inadvertent clerical “drafting error.” Indeed, EPA does not so argue. EPA offers no justification 
whatsoever for its bald assertion that it is entitled to deference on thi.s issue, and does not even 
cite to Chevron in its discussion of the issue. 

In any event, EPA could not possibly prevail under Chevron — or some other similar form 
of deference — because it offers an “impermissible construction” of the supposedly ambiguous 
statute. Aid Ass ’n for Lutherans V. US. Postal Serv., 321 F.3d 1166, 1178 (D.C. Cir. 2003), 
EPA would interpret Section 1 1 1 (d) as follows: “Where a source category is regulated under 
section 1 12, a section 1 1 1(d) standard of performance cannot be established to address any HAPs 
listed under section 112(b) that may be emitted from that particular source category.” Mem. 26. 
This is flatly inconsistent witli the substantive provision, embodied in the U.S, Code, that EPA 
may not “establishQ standards of performance for any existing source for any air pollutant . . , 
emitted from a source category which is regulated under [Section 112 of the CAA].” 42 
U.S.C. § 741 1(d) (emphasis added). EPA’s proffered interpretation effectively replaces the tenn 
“any air pollutant” with the term “hazardous air pollutant.” Even under Chevron, an agency is 
not entitled to deference when its intciprevation is so “manifestly contrary to the statute.” Mayo 
Found, for Med. Educ. & Research i>. United States, 131 S. Ct. 704, 711 (2011) (internal 
quotations omitted); accord Petit v. U.S. Dep’t of Educ., 675 F.3d 769, 785 (D.C. Cir. 2012). 

If EPA wanted to give effect to its view of both the substantive and the clerical entries in 
the Statutes at Large — which, as explained above, EPA nonsensically claims create two versions 
of Section 1 1 1(d) — without impermissibly changing the text of either, it could have done so. As 
one commentator has explained, all of EP.^’s textual concerns could be satisfied by interpreting 
Section 1! 1(d) to prohibit the regulation of “any air pollutant . . . which is not included on a list 
published under . . .112(b) [revision of the prior version of Section 1 11(d) after inputting the 
clerical entry] or emitted from a source category which is regulated under section 1 12 [revision 
of the prior version of Section 1 1 1(d) after inputting the substantive entry].” William J. Haun, 
The Clean Air Act as an Obstacle to the Environmental Protection Agency ’s Anticipated Attempt 
to Regulate Greenhouse Gas Emissions from Existing Power Plants, 14 Engage; J. Federalist 
Soc’y Prac. Groups 35, 38 (Mar. 2013) (parentheticals revised). EPA does not — -and could not— 
dispute that this is the only interpretation that gives full effect and meaning to every word of both 
“versions” of Section 1 11(6) that it believes the Statutes at Large embodies. Accordingly, to the 
extent EPA continues to reject the position that the non-substantive entry must be discarded as an 
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inadvertent “scrivener's errorfj,” see Am. Petroleum, 714 F.3d at 1337, the agency is duty-bound 
to adopt this alternative interpretation. 

EPA’s refitsal to advance or acknowledge this alternative is unsurprising, of course, 
because under this approach the Proposed Rule would still be unlawful. Under this alternative 
interpretation, EPA would be prohibited from using Section 1 1 1(d) both: (I) to require regulation 
of any HAP listed in Section 1 12(b), regardless of whether the HAP is being emitted from a 
source regulated under Section 1 12; and (2) to require regulation of any pollutant emitted from a 
source category that is regulated under Section 1 12. Even under this alternative reading, EPA 
still cannot rely on Section 111(d) as a basis for the Proposed Rule because of the regulatory 
scheme established under Section 1 12,'* 

# * * 

EPA has fundamentally erred in relying upon the flawed reasoning in the vacated 2005 
rule to justify the Proposed Rule, It is simply unconscionable for EPA to go forward with this 
massive and costly regulation based entirely upon what it has admitted to be a clerical “drafting 
error.’’ I urge you to withdraw the Proposed Rule immediately and avoid needless litigation. 


Sincerely, 




Patrick Morrisey 

Attorney General of West Virginia 


cc: Avi Garbow 

General Counsel, Environmental Protection Agency 


Hon. Eric Holder 

Attorney General, United States Department of Justice 


In its prior briefing on this issue. EPA cited to CHizem to Save Spencer County v. EPA, 600 F.2d 844 (D.C. Cir. 
1979), to justify its claim that it is entitled to deference. Final Brief of Respondent EPA, New Jersey v. EPA, 517 
F.3d 574 (D.C, Cir. 2008), 2007 WL 2155494, at *103. In its Legal Memorandum here, EPA does not cite or rely 
upon this case, and with good reason. In Citizens to Save Spencer County, EPA was forced to deal with a situation 
where one unquestionably substantive provision specifically conflicted with another unquestionably substantive 
provision. Faced with this truly irreconcilable conflict between tivo substantive provisions, the D.C. Circuit upheld 
EPA’s adoption of an interpretation that gave “maximum possible effect to both.” 600 F.2d at 872. in the present 
case, in contrast, the so-called conflict is between a substantive amendment and a clerical “drafting error,” in which 
case tlie substantive amendment simply prevails. Am. Petroleum, 714 F.3d at 1336-37. In addition, while EPA in 
CUizem to Sa\’e Spencer County had no option but to adopt a middle ground between two irreconcilable statutory 
commands, here EPA has ignored an interpretation that would give “maximum effect” to its own view of both the 
substantive and non-substantive provisions. 
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JON BRUNING 

ATTORNEY GENERAL September i 1, 2013 


The Honorable Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N. W. 
Mail Code: 1101 A 
Washington, DC 20460 



Re; EPA Performance Standards for Greenhouse Gas Emissions for Existing Electric 
Generating Units 


Dear Administrator McCarthy: 

The Attorneys General of seventeen states and the senior environmental regulator of an 
ei^teenth have followed with interest EPA’s statements regarding its intention to promulgate 
guidelines for performance standards for greenhouse gas (GHG) emissions from existing electric 
generating units (EGUs). 

We recognize EPA’s obligation to promulgate these guidelines through an open and transparent 
process, which would include input from all stakeholders. As the statutory responsibility and 
authority under Section 1 1 1 (d) for developing and implementing performance .standards is vested 
at the state level, we intend to participate fully in this proce.ss as representatives for our States. 

Enclosed with this letter is a white paper setting forth our position on both EPA and the .slates’ 
authority under Section 1 llfd). The white paper responds to EPA’s aggressive proposal for 
GHG performance standards for new EGUs and indication-s of a sirailarly aggressive stance on 
exLsting EGUs. Our concerns are justified given EPA’s unwillingness to appropriately defer to 
Stale authority under the Clean Air Act in recent years. 




Ms. McCarthy 
Page Two 
Septemtwr 1 1, 2013 
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As the white pajier describes, Section 1 1 1(d) is unambiguous in granting to states the sole 
authority to determine actual substantive standards as applied to individual sources. EPA's rttle 
is limited to establishing procedures whereby states develop and implement performance 
standards for e.xisting EGUs. We trust EPA will to adhere to the limitations of its authority 
under the Clean Air Act when adopting guidelines for the states’ development of plans for GHG 
performance standards for existing EGUs. 

We appreciate your consideration of our position and restate our commitmertt to cooperative 
federalism as required under foe CAA. 



Mn Bruning 
Attorney Gene) 
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Pcrsnectivc of 18 Stales on Greenhouse Gas Emission Perforniancc Standards 
for ExisUtig Sources under Sllifdt of the Clean Air Act. 

Introduction 

As State Attorneys General, wc believe ft is critical to bring public awareness to another 
example of what has imfortiinately become routine: the United States Environmental Protection 
Agency (“EPA” or “Agency") is poised to yet again propose new regulations that venture well 
beyond the limits of the ageticy’s authority. ITie President has called upon EPA to propose 
greenhouse gas (Ol-Ki) emission standards, regulations, or guidelines for existing power plants 
by June i, 2014, and to finalize tluxse rules by done I, 2015. As this paper will show, EPA’s 
authority under the Clean Air Act is limited to developing a procedure for .Hates to establish 
emissions standard,s for existing sources. EPA. if unchecked, will continue to imptemem 
regulations which far exceed its statutory authority to the detriment of the State.s, in whom 
Congress ha.s vested authority under the Clean Air .Act. and whose citizenry and industries will 
ultimately pay the price of these costly and ineffective rcgiilatlon-s. 

Last year, EPA published a proposed rule regulating carbon dioxide (“COi") emissions 
from hew electric utility generating units (■‘1-GUs"). 77 Fed. Reg. 22,392 {April 13, 2012) 
(“EGU NSP.S”). In light of recent conimem.s from industiy, EPA t.s considering the need to re- 
propose this .standard due to it.s failure to f nalize the action within the CAAEs 1 -year timeframe. 
In addition, on April 15 and 17, 2013. some states and environmental groups filed 60- and l,k0- 
day Notices of Intent to sue fiPA under section 304(a) of the Clean Air .Act ('■CAA”) far failure 
to perfoim the allegedly non-discrelionary duty of and/or unreasonably delaying finalizing the 
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I-tili NSPS and proposing standards for existing IsGUs.’ !n response to these Notices, a 
coalition of Attorneys General has requested to be involved in any settlement discussions with 
advocates of broad federal GHG regulations. 

EPA state .5 that once it has issued regulations for an air pollutant from new sources in a 
particular source category under the CAA § 1 1 Ub), it has legal authority to regulate emis,sions 
from exisling sources of that air pollutant within the same source category,' 'flic final vetsion of 
the new source perfonnance standards for new EGUs will likely face legal challenge. However, 
the following analysis assumes the final EGU NSPS for OHG cinissions is upheld and EPA 


moves forward with rulemaking for existing sources. 


The purpose ofthis paper Ls to identify a timely example of a serious, ongoing problem in 
environmental regulation: the tendency of EPA to seek to expand the scope ttf its jurisdiefion at 
the cost of relegating the role of the States to merely impleincming whatever Washington 
pre.scribcs, regard|e.s.s of its wisdom, cost, or elTicicncy in light of local circumstances. The issue 
is not new. The States ami EPA have been at odds over the scope of their respective 
re.sponsibilUies under the federal environmental .statutccs since the statute,s’ inception. The recent 
increase in the level of federal regulatory activity under the Clean A(f Act has generated a 


' A settlement agreement entered into by a number of slates and cnviranincma! group.s in December 2010 set forlli 
deadlines for EP.C to issue regvilaiions with respect to GHO emissions troni e,xisling IttiUs, See. 75 l ed, Reg. 
S2,.592 (Dec. 20. 20 10), fhe deai)line.s have pa.s.se(l. 

*’ The aiiihority of El’ A to promulgate GltG NSPS Ibr exEting EtiUs, even if it finalizes its proposed GHG NSPS 
rnfe for new EGUs. Iras been quc.stio)ied. See William J. l iann. The Clean .Air Act a.s an Obstacle lo the 
Environmcmal Protection Agency's Anticipated Alicmpt to Regulate Greeiihouiie Gas tiniissions from Evi.stmg 
Power Plants. Till; FT-i)i-'R,« 1ST StXTfiy (Mar. 2013), available at hitp:.‘''wvvw.ti;d-soc.org'publications,'dctai!,'the- 

ctean-air-act-as-aii-obstaclc-lo-the-cnvironmentai-proteciioii-agcncys-anlicipatccl-attcmpi-io-rcgulale-grcenlioiise- 

gas-cmissiotis-from-existinf’-povver-plants. Withiiul conceding that EPA doe.s have authority to promulgaie a GHG 
NSPS for c.xishng EGlts. we assume for ptirposes of discussion here that EISA does have that authority and will 
exercise it. 
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corresponding increase in concerns among tire Slates regarding the preservation of their role in 
enviroiimenlal protection. 

Tlie way in which ( '.P.A has “pushed the envelope” in intcrpreling its legal authority under 
!he CAA to proniuSgate a New Source Performance Standard for new EGUs portends a similfiiiy 
aggressive and unlawful approach to tlie reguJation of existing EGUs. EPA’s dettr policy goal in 
establi.shiiig its new source standards is to prevent the construction of new coal plants. EPA's 
proposed ECU NSPS would foreclose the construction of new' coal-hased electric generation 
ab.seni carbon capture and storage (“CCS"), yel CCS is likely to remain commercially mfea.sible 
for a decade or more. The elimination of coal as a fuel for new electric generation would have 
highly concerning implication.s for electricity prices and for the economy and job-creation in 
general, as well as the competitiveness of American manufacturing. 

In Order to justify its proposed standard that would not allow new coal-based EGUs 
absent CCS, EPA has taken unprecedented steps. The Agency propo.scd to combine coal and 
combined-cycie natural-gas units into a single regulatory category, something it has never done 
before for coal and gas EGUs, Indeed, it did not even go so far as recently as last year when it 
proposed NSPS for traditional pollutants emitted by EOUs. EPAhs aggres.sive posture in its 
proposed new'-source NSPS. both a.s to foreclosing new coal plants and in pashing the scope of 
its claimed legal authority, raises serious questions as to the approach EPA will eventually take 
when it promulgates cxisting-source NSPS. 

If EPA proceeds against existing coal plants with the same ho.sliliiy, it is likely to be 
reversed in court. As this paper shows. EPA does not have authority to promulgate prescriptive 
limitations for existing coat-fueled EGUs. Under section lllfd) of the CAA. EPA mu.st 
recognize that States have broad discretion to determine the nature of NSPS requirements for 
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existing ECiUs. KPA iiia\' require States to adopt standards, and BPA may guitie how Slates do 
so proccdiirally. but the States are vested with the legal authority to decide the ultimate 
standards. 


The Statutory and Regulatory Framework For Developing Performattce Standards For 
ILsisting Sources 

The Ibcus of the following analysis is the Jiniitatioiis Congress placed on EPA’s authority 

under Section 1 1 1 (d) of the CiAA. Section 1 1 l(ti) provides EPA with the authority to develop 

stendard.s of performance for existing .source.s and directs the .Agency to: 

prescribe regulations which shall establish a procedure similar to 
that provided by section 7410 of this title under which each State 
shall .submit to the Administrator a plan which establishes 
standards of performance for any existing source for any air 
pollutant,, .to which a .standard of performance under this .section 
would apply if such existing source were a new source. 

Section 1 1 Ud) requires the existence of a performance standard for new .sources as a 
condition precedent to the development of. such .standards for existing so»rce.s. Thus, the iegallty 
of the final version of EPA’s EQU NSPS rule has significant implications for EPA’s ability to 
require regulation of existing EXiUs. 

Most importantly, section 1 1 Hd) invoktrs the principle of cooperative federalism - witli 
roles clearly delineated for both EPA and the Stales. The refe.renee to § 1)0 refers to the genera) 
process by vvliich Stotc.s .submit their State Implementation Plans (“SIPs'T for EPA review. 
Accordingly, EPA’.s authority under § 1 1 Ifd) Ls limited to establi,shing, in the statute’s term, a 
‘’procedure'' by which the States submit plans for regulating existing source.s. EP.A cannot 
promulgate rules estabJi.shing the substantive standards to be imposed on exi.sting source,s, 

■file cooperative federalism is illustrated by EPA's general procedural regulatiotw relating 
to the States' adoption ami submittal of plans e.stablishing standards of performance for c.xi.sting 
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sources. Fhose regulation.s require EPA to issue a “guideline docutnenf’ ccmciirrently with, or 
after, llte "proposal of standards of perlbrmance for the control of a designated pollutant from 
affected facilities.” 40 C.F.R. § 60.22(8), Tlic content of the guideline ciocumetn is of great 
importatice to the preservation of the States’ role in the development of tterformance standards 
for existing sources. 

Under EPAfs regulations, the guideline document is to “provide information for die 
development of State plans” including a “description of systein.s of cmi.ssions reduction which, in 
the judgment of the AdininistratGr, have been adequately demonstrated." td at (b)(2). The 
guideline document also shall contain an “emission guideline” providing "criteria forjudging the 
adequacy” or§ 1 1 1(d) plans. 40 C.F.R. § 60.22(b)('5); xee, 40 Fed. Reg, 53J41 (Nov. 17, 1975). 
fhe emission guideline “rellects the application of the best system of emission reduction 
(considering the cost of such reduction) that has been adequately demonstrated,” 40 C.F.R, § 
60.22(b)(5). The emission guideline must also allow .sub-categorization '•when costs of control, 
physical limitations, geographical location, or similar factors make fit] appropriate.” Id. 

Also under ERA’S regulations, the States have nine months to Submit a “piah for the 
control of the designated pollutant to which the guideline document applies.” 40 C.F.R. § 
60.23(a)(1). The plan “.shall include emission standards" that “shall prescribe allowable rtites of 
emis.sion.s except when it is clearly impracticable.” 40 C.F.R, § 60.24(a>, (b)( I ). The States have 
significant di-seretion in forrnulating these plans, .Although the "emis.sion .standards” are to be 
"no le.ss stringent than the corresponding emission guidcline(s), the State,s may make a case-by- 
case detennination that a .specific facility orc-lass of facilities should be subject to a less-stringent 
.standard or longer compliance .schedule due to I) cost of control; 2) physical limiuttion of 
installing necessary control equipment: and 3) other factors making the less-stringent .standaitl 
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more rcasonabic. .S'c't*. 40 t’.f'.R. § 60.24(c), (0, EPA then has (bur months to determine 
whelhcr the plan meets llie retjuirements discussed above. If EPA disapproves the plan, the State 
may cotrcci the deficiencies or, under EPA's construction, die Agency may issue its own plan 
within 6 months of the original submission deadline. See. 40 C.F.R. § 60.27(c). (d). 

Although these regulations ha\'c never been tested in court. BPA undoubtedly has power 
to adopt procedural rcgulation.s governing State adoption of plans setting forth performance 
.standards, But, i,mportanlly, and consistent with (he statute, the detcrmitialioii of the actual 
substantive .standards is left to the .states. 

Existing Source Performance Standards for CO 2 Emissions from EGlis 

In contemplating regulation of existing ECUs, however, EPA appears poised to go 
beyond the establishment of procedures ami usurp the stales' authority by setting miniimim 
suhstafitnv requirements for slate performance ,standard.s. Having reviewed the statutory and 
regulatory requirements for developing standards of pcrfonnance for exi.sting souives in a 
general scn.se. we novv apply that legal framcwcu-k to CCh enii.ssions from EGUs. Although EPA 
has not yet ts.sucd a proposed guideline document for CO; eniis.sions Irom existing EGUs, we 
offer general observations about potential issues that have already pre.sentcd Ihcnrsclves. 

fuiidiimentally, § II 1(d), as well as El’.A's own regulations, require that emission 
rediictioii.s be made through adequately dcmon.stratod .systems of emi.ssion reduction technology. 
t.Inder § 1 1 Ud). EPA establishe.s procedures for States to submit plans containing “pctformance 
.standards.’’ “Performance standard.s‘’ is defined in § 1(1(4): “rtic term 'siaisclard of 
performance" mean.s a standard for emissions of air pollutants which renect.s the degree of 
emission limitalion achievable through the application of the best system of emission reduction 
which (taking into account the co,st of achieving such reduction and any nonair quality health and 



233 


cnvironmemal impact and energ>' requiremciUs) the Adiniiiislrator determines has been 
ackqimtdy demonstrated.'' (Emphasis supplied). And EPA’s guideline document and the 
emission guideline contained therein are to “reflecil'j tite application of the best sv'stem of 
emission reduction (considering the cost of such reduction) that lias been adequately 
demonstrated.’' 40 C.F.R. § 60.22(b)(5); tree a/ito, 42 U.S.C. § 741 1(1) (definition of “standard 
of performance’’). The crux of this requirement thus is lliat the system be, in tact, adequately 
demonstrated. 

It seem.s incontrovertihle that no post-combustion reduction system has been “adequately 
demonstrated” For COi emis.sions front EGUs on a broad, commercial scale. A .sy.stem of carbon 
capture and storage is perhaps a decade away from being technologically and economically 
feasible. permitting sy.stem for storing CO; emis.sions underground and a .set of legal rules 
governing liability for COj storage has not been put in place in most states. Without an 
adequately deroonstrated post-combustion control technology, EP.A must look to standards basetl 
on cost-effective efficiency improvements at electric generating units, because more efficient 
units Will produce lower COj emissions per unit of heat input or electricity output. 

EPA and others may believe that ctficiency measures will not ensure the amount of COj 
emission reductions they desire. As a result, some groups have proposed EPA be given 
flexibility to develop enii.ssion guidelines based on trading programs with statewide emissions 
caps, increased reliance on lower CO^ emitting facilities, or demand-side and non-regulated 
source reductions. In short, EPA may attempt to force coal-fueled EGUs to decrease operation 
time or retire early, or force utilities to rely more heavily on natural gas and other resources in an 
effort to en.sure greater COj emission reductions. Such proposals, often olTered as ways of 
providing 'lle.xibility,” do not conform to tlte limitations Congress has placed on EPA in the 
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Clean Air Act, nor do they properly preserve the primary role ol' Stales in the xlevelopmeti! of 
standards of performance for existing sources. Under J 1 1 1(d), if is the States., not EPA, that art- 
authorized to adopt jx'rfonnaiic-e standards; therefore it is the States, iioi that weigh the § 
1 1 lia)(l i factors to determine what technology is adequately demoiisirated. Simply put, fiPA 
lacks statutory authority (and is limited by ft.s own regulations) to issue emission guidelines 
.seeking reductions of CO> emis.sions from coal-based EGUs in a manner based on something 
other than an adequately demonstrated reduction system for such EGUs. 

To the c.Ktcnt § 111(d) provides authority for (Icxtble approachc.s to cstabli.shing 
performance stetidards to seek reductions in COj emissions, that authority is vested in States, not 
EPA. .And of course, under § 1 16. States retain autliority to adopt more slringenl CO; tontrol.s 
ihan: EPA has the authority to mandate. 

As noted, § 1 1 Ud) specifies that EPA's regul.atory authority is limited to developing a 
procedure for the submission of slate plans. EP.A's general regulations authorizing the i.ssuance 
of emission guidelines ihnl establish nfmimum requirements, depending on how EPA 
impiement-s this guideiine authority in u particular ease, bear cm gubstanlive staiidard-$etting. 
But EPA does not have the authority to establish minimum .substantive requirements. 

EPA cannot dictate substantive outcomes. The agency can require that Stales actually 
adopt perfonnance .standards based on application of the § 1 1 1(a)(1) factors. 

Stales are uddilioiiallj afforded the di,screiion to consider •‘umong other factors, the 
remaining useful life of tite e.xisting source to which such standard applies" when developing 
performance standards for existing units. Beyond thi.s, § 1 1 Ud) does not provide authority for 
EPA to reject a State plan if it does not contain a standard of perfonnance as that term is defined, 
and ba.sed on the factors set forth. iit § 1 1 1(a)(1). 
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In sum. the CAA imposes responsibility for air poijution conti'ol at the Slate and local 
levels bocau.se, of the proximity -to existing sources and familiarity with local operating 
conditimis. State implementation plans are tljus the primary architecture of emission controls. 
.Set! §§ 107(a); 110(a); lIU’cl). The “structure- of the CAA militates against reading an extra- 
statutory retiuiremein into the Act’s limitations on .state discretion. Because the states enjoy 
'wide discretion’ in in-iplememiiig the Act, the impo.sition of newfound restrictions upsets the 
Act's careful balance between state and federal authority. (Won PJec. Oi.. 427 LI.S. at 250; see 
(ilso Fki. Power if- Light Co.. 650 F.2d at 587 ('The great flexibility accorded the states under the 
Clean Air Act is . . . illustrated hy the sharply contrasting, narrow role to be played by EP.A.')." 
Lummani Genenitkm Co. v. EPA, 675 F.3d 917, 9,29 {5th Cir. 2012). EFFA-’s role for existing 
sources is therefore "confitie|d]..,to the mini.sterial function of reviewing SlPs for con.sistency 
with the Act’s requirements.” l.timmont Generation Co. v. EiPA, 675 }o3d 9)7, 921 (5th Cir. 
2012 ). 

ConclusiUB 

The prospect for Et’A adoption of GHG performance standards for hew or existiiig eOai- 
based EGUs raises serious concerns. EPA's aggrc.ssive standards for new coai-based EGUs 
indicate a similarly aggressive approach to existing coal-based EGU.s. While EPA is authorized 
to require Stales to submit plans containing performance standards, tfPA may not dictate what 
those performance standards shall be. Nor may EPA require States to adopt GHG performance 
.standards that are not based on adequately demonstrated technology or that mandate, in the guise 
of ”nexiblc approaches.” the retirement or reduced operation of sliil-viabte coal-based EGUs. 

These concerns are serious. EPA regulations may harm the mtscenl economic recovery. 
Moreover, our federalist system of government, as implicated in the CAA, requires that EP.A 
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recognize tlic rights and prerogatives of States. The e.Ktent and form of greciiiwuse gas 
regulation is important to the States; it is critical that States be allowed to play their proper roles 
in making the significant policy judgments that are required in adopting any such rcgulatitin. 
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Senator Sessions. Thank you. 

The President, on November 14, 2012, said, “The temperature 
around the globe is increasing faster than was predicted even 10 
years ago.” Then on May 29, 2013, he said, “We also know that the 
climate is warming faster than anybody anticipated five or 10 years 
ago.’* 

I want to ask each of our former Administrators if any of you 
agree that is an accurate statement on the climate? If you do, raise 
your hand. Thank you. The record will reflect no one raised their 
hands. 

One of the things Dr. Botkin mentioned was this is difficult when 
we have assertions repeated that are not established by the facts. 
The same is true about hurricanes. If you count the number of Cat- 
egory 1, 2, 3, 4 or 5 hurricanes each year, this is not a matter of 
dispute, we don’t have more. The IPCC acknowledges that. 

Yet we have the President and top officials repeating that as a 
justification to hammer the coal industry and driving up costs in 
our Country. 

Attorney General Strange, I had a question I wanted to ask of 
you. I appreciate your appearance and your fine leadership in the 
State. 

The four EPA Administrators today say we need to act now. 
Would you also say it is important that we act according to the law 
and do you believe EPA’s proposed existing power plan guidelines 
are consistent with the law? 

Mr. Strange. That really is why I am here, not to debate the 
science or the policy. That is a matter for the scientists and for the 
members of this committee and members of the U.S. Senate. 

My concern is whatever decision EPA makes and whatever policy 
it decides to implement that it follow the law. I think they failed 
to do that in this case. I appreciate your introducing for the record 
the letter from my colleague, Patrick Morrissey, the Attorney Gen- 
eral of West Virginia which goes into great detail on the legal infir- 
mities of this proposal as well as the letter from the 17 other AGs, 
bipartisan group of attorneys around the Country who feel the 
same way. 

Our role is to make sure that whatever the EPA comes up with 
that it follows the law, respects the State’s role in working to 
achieve the type of environmental regulation the Country decides 
it wants to have. That is the lane I am in, that is the oath I took 
and that is the reason I am here today. 

Senator Sessions. Our staff has done a study on the federalism 
aspects of EPA. The Clean Air Act establishes a cooperative fed- 
eralism between States and EPA. Do you think the proposed exist- 
ing power plan guidelines adhere to the Clean Air Act’s process? 

Mr. Strange. I do not think so. Senator. In a nutshell, I think 
what the EPA is attempting to do in this case is to regulate at the 
Federal level, removing almost all the discretion that would nor- 
mally reside in the States. 

In my experience, maybe it was your experience as Attorney 
General when you preceded me, regulators like to regulate and it 
is an important role that we attorneys general play to ensure that 
when they decide to regulate, they stay within the bounds of their 
authority. 
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Oftentimes, if you are a regulator and see a problem or perceived 
problem, you want to regulate and at least in my experience, you 
naturally try to exert as much authority as you think is there and 
perhaps more. We think that is what is occurring in this case. 

That is why it is so important not only to me in Alabama but 
to attorneys general across the Country. 

Senator Whitestone. We will turn now to Senator Boxer for 
questions. Chairman Boxer, I should say in this room. 

Senator Boxer. Thank you so much. 

I am going to go rapid fire. 

Dr. Mason, when you talk you so remind me of the alarmist that 
we heard both in the 1970’s and the 1990’s over the Clean Air Act. 
Coming from a State that is undergoing a boom in clean energy 
jobs, I am here to say I am going to send you some of the stats 
that Hon. Christine Todd Whitman put out because I want to know 
if you think they are incorrect. 

From 1980 to 2012, the total emissions in the U.S. of six common 
air pollutants dropped by 67 percent, our population grew by 38 
percent, our energy consumption increased by 27 percent, and our 
GDP more than doubled. I checked and this is my statistic that 
jobs increased 88 percent. 

I am going to send that to you for your commentary because 
again, we have always heard this every time there is an initiative. 
It always turns out to be completely wrong. The alarmists are 
wrong. 

I also want to ask our four EPA folks to tell me if they agree 
with this. Senator Sessions and I have a disagreement. He is my 
friend and we respect each other. We have a disagreement on car- 
bon. He says this is not a pollutant that hurts you but there is an 
endangerment finding. It was started under George W. Bush and 
completed under Barack Obama. 

Then there as a National Climate Assessment which was re- 
quired by law every 4 years. Republicans voted for that 100-0 on 
February 6, 1990. This particular assessment calls out the dangers 
of carbon pollution and says it is going to increase ozone, increase 
asthma, increase hospital admissions, quoting directly, “Climate 
change is projected to harm human health by increasing ground 
level ozone.” 

They specifically cite more carbon pollution as increasing global 
temperatures, increasing premature deaths and worsened ozone 
particle pollution. 

Is there any one of the four of you who has a problem with that 
analysis? Let the record show they agree with that analysis. 

I want to talk to my friend from Alabama and ask you this ques- 
tion. I have great respect for your office and your opinion but isn’t 
it true that Alabama lost all recent major Clean Air Act cases? 

Alabama lost its legal challenge to EPA’s CRUS, State air pollu- 
tion rule in the Supreme Court. Alabama lost its legal challenge to 
EPA’s mercury and toxic air rule in the D.C. Circuit in the White 
Stallion case. Alabama lost its legal challenge to EPA’s 
endangerment finding and light duty vehicle GHG tailpipe stand- 
ards in the case of Coalition for Responsible Regulation. Isn’t that 
a fact? 
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Mr. Strange. I do not doubt what you are saying, Senator. I do 
not recall. 

Senator Boxer. You do no recall losing those cases? 

Mr. Strange. I do and I think you are right, yes. 

Senator Boxer. I think that is important. 

Let me ask a question to Mr. Thomas. 

I know you have talked about the impacts in your home State 
of Florida that you are already seeing. I had the privilege of going 
in a helicopter over the Miami region. When you see how much 
water is there, it takes your breath away. 

I wonder if you could talk about how local communities in the 
State of Florida are joining together to address the growing im- 
pacts of climate change. Do many of these local actions have bipar- 
tisan support? 

Let me ask Mr. Thomas this. I only have 58 seconds left. 

Mr. Thomas. Senator, particularly in the south Florida area, 
Miami area, six counties have basically come together specifically 
to work on adaptation measures dealing with the problems they 
are already facing. 

As I indicated, salt water intrusion, the drainage systems, how 
do they deal with today’s problem, an average sea level rise of 
about eight inches which has a significant impact. You are talking 
about areas that both because of their level above sea level but also 
because of the terrain and subsurface, basically the limestone and 
subsurface causes a significant issue in that part of the State. 

We see local governments struggling with the issue, spending 
significant amounts of money and my sense is that is going to be 
an expanding issue and an expanding problem, particularly in the 
south Florida area in the near term. 

I met with a group in the Miami area, including scientists who 
participated in the IPCC process. Their concern is what is hap- 
pening today and how it will be exaggerated over the next 10 
years. They are not talking about long term, they are talking about 
10 years. 

Senator Boxer. Let me close by letting everyone know this. 
When it comes to environment, we have big differences. When it 
comes to preparing, we have come together and in the last WRDA 
bill, I wanted to mention that we have taken steps for our coastal 
States and also the Sacramento issue, Mr. Reilly, that you men- 
tioned. 

Senator Whitehouse. Senator Vitter. 

Mr. Botkin. May I may a scientific comment? 

Senator Whitehouse. It is not in order. This is the time for Sen- 
ators to ask questions. 

Senator Vitter, you are recognized. 

Senator Vitter. Thank you, Mr. Chairman. 

As I always am in these discussions, I am frustrated again, quite 
frankly at some of the cartoonist nature of the assertions, going 
after strawmen instead of having a detailed, serious discussion. I 
think Senator Boozman’s comment and explanation of the 97 per- 
cent figure really goes to that. 

Ninety-seven percent believe in this consensus about climate 
change. However, it is defined so broadly that all or virtually all 
the Republican members of this committee would be among the 97 
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percent. I hope we can get beyond going after strawmen and hav- 
ing these sorts of cartoonish conversations. 

With that theme of science, real science, real discipline in mind, 
let me start there. Of all of our panelists, who has graduate ad- 
vanced degrees in the natural sciences? Dr. Botkin, let me ask you, 
in my opinion one of these areas with cartoonish claims and out- 
landish claims is about severe weather multiplying every day. 

In fact, what is the historical record about the severity and fre- 
quency overall of hurricanes, tornadoes, droughts and floods? 

Mr. Botkin. As you had in past testimony from Roger Pielke, Jr., 
the analysis shows that these have not increased in terms of major 
storms. If that is the specific question, there has not been an in- 
crease in tornadoes and major storms according to his analysis. 

Senator Vitter. I just point that out because that is one of the 
most common rallying cries about this cartoonish debate, severe 
weather. 

Also, let us talk about real science. We have here obviously a 
huge issue which is whatever we do, what is the rest of the world 
doing. These posters just illustrate what China is doing but there 
are other countries that are a major factor — India, Brazil and so 
forth. 

Dr. Botkin, with this in mind, will the EPA’s rule, as currently 
constructed, have a significant effect on global average tempera- 
tures or sea level rise? 

Mr. Botkin. The scientific analyses show that if the United 
States acts alone, it will have a very insignificant effect but that 
does leave open whether this is supposed to be a leadership action 
or a scientific effective but in terms of the United States acting 
alone, it will have a very minor effect. 

Senator Vitter. Thank you. 

Mr. Botkin. May I make a comment about sea level rise? 

Senator Vitter. Go ahead but be very brief. My time is limited. 

Mr. Botkin. Most of the comments were about sea level rise. It 
is well known to geologists, oceanographers and glaciologists that 
the sea level has been rising since the end of the last ice age, 
12,500 years ago. The average estimated rate and measured rate 
has been a foot a century. That is natural background. 

It was mentioned specifically by one of the Senators was that it 
has risen ten inches in one place since 1930. Actually, that is with- 
in that natural background. 

Senator Vitter. Doctor, I do not mean to cut you off but this is 
on my limited time. 

Mr. Botkin. I just wanted to say that is completely natural. 

Senator Vitter. Let us go on to the other big impact we can 
measure which is economic impact. Dr. Mason, this is not a theo- 
retical discussion. Europe has basically been living this in the last 
ten plus years and is in the process of essentially reversing course. 

A headline from The New York Times reads “Europe Facing Eco- 
nomic Pain May Ease Climate Rules”; the Bloomberg News, “Coal 
Returns to German Utilities Replacing Low Cost Nuclear”; the 
Guardian, “Soaring Energy and Housing Costs Force Poorest 
Homes to Turn to Food Banks”; and the New York Times, “Renew- 
able Energy in Spain Is Taking A Beating.” What should we ob- 
serve and learn about that European experience? 



242 


Mr. Mason. I think you have to acknowledge that in terms of the 
treatment in this medical analogy, prior carbon policy has been the 
equivalent of medieval blood letting. It has not worked, it is not 
constraining emissions in world markets and there are two things 
you have to notice. 

First of all, there is already a market developed not only to argue 
against taking action with respect to carbon; there is a market de- 
veloped in setting up these financial trading desks that trade car- 
bon, that wants to lobby to undertake this option. It is a very 
strong and very large industry right now. 

There are interest groups pushing for this as a solution that, in 
fact, will not work. 

Senator Whitehouse. Senator Markey. 

Senator Markey. Thank you, Mr. Chairman. 

I want to go to the EPA Administrators. Thank you all so much 
for your service over the years. 

I have a chart here of U.S. GDP since the Great Depression in 
1929. President Johnson signed the first Clean Air Act into law in 
1963. It was amended in 1970, 1977 and 1990, as indicated on the 
chart. 

I would like a quick answer from each of you. Has GDP, Mr. 
Ruckelshaus, gone up or down since each of these Clean Air Act 
laws? 

Mr. Ruckelshaus. Senator, I am not going to argue with your 
chart. It has gone up. 

Senator Markey. Thank you. Governor? 

Ms. Whitman. I cannot disagree with that. That is a fact. 

Senator Markey. Thank you. 

Mr. Reilly. The Clean Air Act amendments we were responsible 
for in 1990 were followed by ten record setting years in GDP 
growth. 

Senator Markey. Interesting — not a blood letting then, is that 
what you are saying? 

Mr. Reilly. No, I would not say so. 

Senator Markey. You would not say that. Thank you. 

Mr. Thomas. 

Mr. Thomas. I certainly agree with your chart, it has gone up. 

Senator Markey. Do you think that finding new facts of dealing 
with climate change can actually create jobs in our economy by 
unleashing innovation in the marketplace to accomplish that goal, 
Mr. Ruckelshaus? 

Mr. Ruckelshaus. There is no question. It will create jobs. It 
will also have some impact on existing employment. 

Ms. Whitman. I look on it as not only will it create new jobs in 
some of the renewable fields and fields we have not even talked 
about, but we have one industry already that is producing a lot of 
jobs and can produce a lot more. That is the nuclear energy indus- 
try which is a base power which releases none of these greenhouse 
gases or other regulated pollutants while producing power. 

Mr. Reilly. The 1990 amendments created an enormous number 
of jobs both in natural gas and also in western clean coal. 

Mr. Thomas. I think without question jobs will be created. On 
the other hand, I think it will impact jobs and I think we have a 
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responsibility to focus on how we provide assistance to those whose 
jobs are being impacted. 

Senator Markey. I would like to move to another example which 
is the Regional Greenhouse Gas Initiative across the northeast in 
terms of the impact that has had in reducing greenhouse gases and 
at the same time overlapping with an economy across the northeast 
which has continued to grow over those years. 

Since the RGGI was put in place, there has actually been a 40 
percent reduction in greenhouse gases in those States on average 
where it was put in place but in addition, it has helped to save con- 
sumers money, created jobs, generated over $750 million in eco- 
nomic value in the State of Massachusetts alone from 2009 to 2013. 

Mr. Chairman, I would like to submit all of that economic data 
for the record. 

Senator Whitehouse. Without objection. 

[The referenced information follows:] 
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Economic Benefits of RGGI ENE 

June 2013 ^ 


States participating in the Regional Greenhouse Gas Initiative 
(RGGI) have gained significant benefits from the program to-date, 
and far greater benefits will be realized by implementing recently 
agreed reforms. 

Greenhouse gas emissions from power plants in the region have 
dropped significantly since RGGI was formed. Meanwhile, revenue 
from auctions of allowances (jDermits to emit CO 2 ) has been 
iiwested in energy efficiency and other consumer pre^rams that 
reduce energ)- costs while increasing economic output and 
employment. RGGI-funded energ}' efficiency programs reduce 
expenditures for fossil fuels imported to generate power, thus 
making states more competitive while reducing carbon emissions. 

RGGI states have agreed to program improvements based on the 
first four years of operation — most importantly the allowance budget (the ‘‘cap”) is being reduced to 
account for long-lasting changes in the electricity sector that have brought emissions to historic lows.' 
Implementing these retbrms and investing additional RGGI revenue in clean energ}' and other consumer 
programs will benefit participating states significantly. 

Benefits To-Date 

Tracking RGGI dollars through state reinvestment programs makes it possible to calculate RGGPs 
impact on member states’ economies to-date, taking into account direct effects of projects fimded by 
RGGI, as well as broader impacts from wages and efficiency savings boosting consumer spending 
throughout the economy. I’hrougU June 2013 sales of allowances have generated $1.4 billion in revenue, 
which has been reinvested in energ}^ efficiency and other programs that add $2.4 billion in net value to 
participating states’ economies over 10 years. This increase in growth generates over 23,000 job years of 
employment across the economy (each job year represents one fulltime job for 1 year). '* 

Benefits from a Strengthened RGGI 

In order to account for the significant and enduring decUne in CO 2 emissions since RGGI began, RGGI 
states agreed to reduce the oversupply of allowances and reset the cap at current emissions levels (91 
million tons). If states continue invest additional revenue from RGGI according to existing 
plans, through 2020 RGGI could generate an additional $3.2 billion in funding and add over $8 
billion in net value and 57,000 job years of employment to state economies."' 


RGGI at a Glance; 

• 9 States (MD. DE, NY, CT. Rl, 
MA.VT,NH&ME) 

• Applies to CO2 emitting power 
plants over 25 MW 

• Went into effect Jan 1. 2009 

• At quarterly auctions power 
plants purchase allowances to 
cover emissions 

• Revenue reinvested according to 
state plans 

• Refexms to cap level and other 
chanaes take effect in 2014 
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Connecticut 

$ 

80 
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$ 

225 

$ 

823 



Delaware 

$ 

38, 




$ 

137 

$ 

385 



Maine 

$ 

, 41 
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) WW3 


$ 

124 

lU'.- 

420 



Maryland 

$ 

277 




$ 

655 


1,655 



Massachusetts 

$ 

217 

t*- 



$ 

567 

$ 

1,981 



New Hampshire 

$ 

53 




$ 

129 

$ 

202 



New Jersey* 

$ 

125 










New York 

$ 

499 
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$ 

1,313 





Rhode Island 

$ 

22 




$ 

57 





Vermont 

$ 

10 . 




$ 

26 





Total 

$ 

1,362 




$ 

3,236 

s 




*New Jersey ceased participation in RGGI and received no fund»ig after 201 1 
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The Role of Energy Efficiency 

The majority of auction proceeds across the region are used to support energy' efficiency programs, 
which direedy benefit consumers in a number of ways; 

• First, reduced energy consumption due to efficiency improvements brings down monthly electric 
bills for participating consumers. 

• Second, reduced consumption decreases wholesale electricity' prices, delivering additional savings 
to all consumers. 

• Third, reduced demand for electricity' brings down emissions from fossil fuel-fired power plants, 
decreasing the demand for allowances and the overall cost of reducing emissions. 

Efficiency investments also create the highest level of economy-wide benefits by creating local 
efficiency-related jobs, by reducing expenditures on imported fossil fuels, and by boosting consumer 
spending on other goods and sendees. Direct employment benefits of efficiency programs range from 
energ)' scivice contractors who install insulation and efficient equipment to manufacturers of advanced 
energy' saving technologies. Indirect employment benefits accaie across the economy as the money 
customers save on monthly energy' bills is spent locally, benefitting every'one from bus drivers to bus 
boys. In New Fingland states every' $1 spent on electric energy efficiency improvements creates §4.30 to 
S6.40 in economic activity."'’ While all states accrue net benefits from participation in RGGl, states 
investing greater proportions of auction proceeds in efficiency derive the greatest benefits. 


ENE Contacts: 

Peter Shatruck, Director of Market Initiatives, (617) 742-0054 xi03. pshafmck(tycnv.ne.org 


8 Summer Street, P( "> Box 583 R(x;kport, MB 04856 (207) 236-6470 
ENE Boston, MA / Providence, RI / Hartford, Crf / Ottawa, ON, Canada 
ww'w.env-ne.org / ndfnin@cnv-nc.oig / Daniel L. Sosland, President 

Environment Northeast is a nonprofit research and advocacy organization focusing on the Northeastern United States and Eastern Canada. Our 
mission is to address large-scale environmental challenges that threaten regional ecosystems, hurtian health, or the management of significant natural 
resources. We use policy analysis, collaborative problem sol»/ing. and advocacy to advance the environmental and economic sustainability of the 
region. 



Notes: 


‘ Recent anaiy.sis ofRCKil emissions trends -and drivers by HNR finds that fuel-switching, non-emitting generation, and efficiency 
inve.stinents have caused emissions to fall -.^5% to 4.S% bt'low the cap since the program iK-gan in 2009, and these trends show no 
sign of reversing. Report available at: hrrp://w\vw.env-ne.org/fesource.s/derail/rggis-pasT-aniTfuture-e.missions-U'end!?-?md- 


potential-reforms 

« Calculaiion of economic benefits in this report draws on economic multipliers from the lMPLi\N model, inferred 
from the 20 1 1 Analysis G roup 201 1 report T/je Eitmomic htipacls of the V^§oiml Gmnbom? Gas I niliath.'e on Ten Nonfheasi ami 
Mhi-Atlantk States (availalile at: http: / /wwvav. analvsisgrQup.com/RGGI .aspxl atid assume.s spending of auction revenue 
according to existing state plans (catalogued in ENH Auction Tracker, at: http://w\v\v.env-ne.Qrgf ( rc.sourQe5./.dg.tailZia:2:l: 
auction- rracker V 

INdmatcs of 2013-2020 benefits based on IMPDVN economic multipliers, assuming aOowance pnee of 53.60/ ton in 
2014 increasing to |10.21/ton in 2020 from RGGi states’ modeling of 91 million ton cap, at: 
hrtp://rgi?i.org/docs/ProgramRe'\'iew/Febniaryl 1 /Results 91 Cap Alt Bank MR_.xls . 

"■ 8cc liNli’s Ener^ Effidemy: Engine of Emiomk Groaib, p. 29, at: http:/'/wv\w.env-nc.()rg/ivs(_nii:cc-s/detail/cnc_rgy-c.tficicncv-enci!K-r 


()f-cconoinic-vfo\vtli. 
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Senator Markey. Governor Whitman, maybe you could talk 
about that issue, about the job creation aspect of this, especially 
since it seems to be a core argument here using medieval blood let- 
ting terms to describe what the impact is since the States in the 
RGGI have actually seen economic growth. 

Ms. Whiteman. I think it is absolutely fair to say that obviously 
there are going to be jobs that will be impacted with whatever ac- 
tions we take. That has always been true. When we have an obliga- 
tion to ensure that we do the best we can for those who will be im- 
pacted and find other ways of earning a living and recognize that 
this is real and people will get hurt. 

One of the things you learn as a Governor, as anybody in a posi- 
tion where you have to make decisions, is you cannot make a deci- 
sion that has an equal impact on everyone. Some people will not 
see the same benefits as others and may see a down turn. It is your 
obligation to do what is in the best interest of the greatest number 
and do everything you can to mitigate the down side for those who 
will be negatively impacted. 

I think we have seen that time and again. We have been able 
to do that in this Country and been able to increase jobs. 

Senator Markey. Mr. Thomas, Dr. Botkin has argued for more 
direct observations of climate variables. You mentioned both sea 
level rise and an increase in heavy rainfall in your testimony. Sea 
level rise and rainfall have been measured by scientists for dec- 
ades. They are not theoretical or models. 

What are the impacts of those directly observed changes on your 
own home State, Mr. Thomas? 

Mr. Botkin. Excuse me. Senator. 

Senator Whitehouse. Could you please allow Mr. Thomas to an- 
swer the question he has been asked? 

Mr. Thomas. Senator, as I indicated to Senator Boxer, clearly 
south Florida particularly is dealing today with sea level rise as it 
impacts both saltwater intrusion on our coastal areas, impacts our 
drinking water, draining systems that are critical to the overall 
well being of many of the coastal communities in south Florida. 

Today’s sea level rise is indeed an issue in our State just as it 
is in a number of other States. 

Senator Markey. I am the son of a milkman so I know that tech- 
nological change can occur. The invention of refrigerators actually 
made obsolete delivery of milk each morning. It does not mean 
there were more milkmen that were created; it meant there was an 
absence of jobs that were created to revolutionize the way in which 
that industry operated. We have seen that from the beginning of 
time and we have to embrace it here. The job creation is obvious. 

Thank you, Mr. Chairman. 

Senator Whitehouse. Senator Inhofe. 

Senator Inhofe. That is pretty good. I enjoyed that. 

First of all, let me mention that we keep talking about the Clean 
Air Act amendments of 1990. I want everyone to know not only did 
I vote for them, but I was an original co-sponsor of those. 

They worked. That was dealing with real pollutants — SOx and 
NOx. It was never meant to deal with C02. I think we all under- 
stand that. The successes were there. You could actually use that 
as an argument against going into regulating something that most 
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of us do not believe is a pollutant, but we will not make that argu- 
ment. 

I think Senator Boozman has pretty much defused the 97 per- 
cent. We are going to hear it over and over again but he has pretty 
well answered that. 

I had a question for the three of you but I am going to skip you, 
Attorney General Strange, because Jeff already asked the question. 
I have to say this, that Scott Pruitt holds you in the highest regard 
among all the attorneys general in the United States. 

Dr. Botkin, you are the only scientist on this panel. I would like 
to ask you this. I happened to be in Copenhagen when this whole 
thing broke. Everything was predicated on the assumption that 
IPCC was going to be accurate — they were the ones who started 
this whole thing. 

I was there when Climate Gate broke. We all remember that is 
where they uncovered the IPCC had manipulated reports, covered 
up errors and made their global warming case stronger than it 
was. 

The way that was kind of covered up in our media here, we have 
kind of an alarmist bias in our media here but throughout the 
world, it was not. The UK Telegraph I think is the largest printed 
publication in the UK. It says, “The Worse Scientific Scandal of 
Our Generation.” The Financial Times said, “The Stink of Intellec- 
tual Corruption Is Overpowering.” The Guardian said, “It Is No 
Use Pretending That This Isn’t A Major Blow.” 

I ask you as a scientist, why do you think there are people who 
still believe that this science was generated? The reason I am ask- 
ing this question is because if you go back and look at my website 
in 2002, you will see I listed not a few but hundreds of scientists 
who disagreed with the IPCC. Your comments on that? 

Mr. Botkin. Senator, I have asked myself this question many 
times because what I do is look at the facts and check all the facts. 
I found that the IPCC reports are not consistent and are biased. 
Are you asking me why do so many people believe that? 

Senator Inhofe. That is good. 

Mr. Botkin. I have puzzled about that a great deal. I can say 
that one of my favorite books is by Charles McCabe published in 
1841. 

Senator Inhofe. We are running out of time. 

Mr. Botkin. I do not think there is a scientific answer to why 
so many people have come to believe this. It has become a popular 
issue. All I try to do is look at the facts. I have worked very hard 
to try to determine the effects of this over my career and I feel this 
data has changed and that it is less of an effect and danger than 
we thought before. I am surprised and shocked. 

Senator Vitter. Dr. Mason, you being the only economist on this 
panel, let me ask you a question. 

Years ago when this first started, a lot of us believed it was true 
because that was what was supposed to be believed. It happened 
at that time that I chaired this committee. When I found out they 
were talking about what the cost would be, if you remember the 
Wharton Econometric Survey came out, the MIT came out, Charles 
Rivers came out, and all came to the same conclusion on the cost 
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of this. We were talking about the cost of cap and trade would be 
between $300-$400 billion a year. 

First, I would ask if you agreed with that analysis with them at 
that time? 

Mr. Mason. I have not run the job losses particularly, but I 
would not be surprised at all by that. 

Senator Inhofe. That is the one thing that is pretty consistent. 
We have not had a lot of people disagree with that. My question 
would be this. These bills we are talking about, the first was the 
McCain-Lieberman bill in 2003, then in 2005, the same thing, the 
Warner-Lieberman and it went on up to Senator Markey, when he 
was in the House, had a bill, all of them were talking about regu- 
lating the emissions of entities that emitted 25,000 tons or more. 
The Clean Air Act regulates 250 tons or more. 

I would ask you as an economist, if it is true that it would be 
between $300-$400 billion a year for the 25,000 tons or more, do 
you have any idea what it would cost the American people if they 
were able to successfully regulate this under the Clean Air Act? 

Mr. Mason. Orders of magnitude more. 

Senator Inhofe. That is a good answer. 

Thank you very much. 

Senator Whitehouse. Senator Boozman? 

Senator Boozman. Thank you, Mr. Chairman. 

Professor Mason, in your testimony, you address disparitive goals 
across States. Arkansas is one of the most difficult targets in the 
Country. You said there will be State level impacts that affect jobs 
and growth. Would you explain how these impacts can impact op- 
portunities in States like Arkansas and what that will mean for 
consumers? 

Mr. Mason. Very simply, to the extent that consumers in these 
States derive energy from plants in those States, again, those con- 
sumers will pay more for their electricity. This is where things get 
wonky because you will have cross State effects. 

Will Arkansas be able to, for instance, buy emissions from other 
States to satisfy their emissions? How are we going to control that? 
What can they buy? Can they buy permits or offsets internationally 
from Hungary which defrauded investors leading to this market 
shutdown I cited or other Third World countries that have been 
known not to even bother to check validity of the permits they are 
selling on markets leading to this fraud and international prob- 
lems? 

We need to deal with these details. Until we actually sit down 
and look at these and look at the job losses that are very real — 
the Fed does this at every meeting when they talk about raising 
rates. They look at job losses and look at economic output. 

I think that we need to look at this with each and every increase 
in energy cost. Just waving your hands and saying, that will be 
fine, is another story because we are getting to a level of policy im- 
plementation that is orders of magnitude greater than anything we 
have done before. 

To me from my perspective on financial crises, they arise in part 
because of problems in the market but also scale and magnitude 
relative to the economic system. We have had lots of little mini 
securitization crises since 1990. None affected the economy until 
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we had it happen with mortgages, a big enough product to throw 
us into recession. 

We can do this and we can put the economy at risk but I think 
we need to think about this real hard before just diving in. This 
is different. 

Senator Boozman. That is why we have a Congress and congres- 
sional hearings, to go through all that theoretically and make sure 
we do it not in haste but get all the intended consequences out on 
the table. 

You mentioned it is like gravity that in order to make something 
not be used, you have to raise the price or that is a method of doing 
it. You mentioned the $30 figure. What would that do to the cost 
of utilities? 

Mr. Mason. RGGI right now is at about $5, California is at about 
$11. It is interesting and those might not have pushed back eco- 
nomic growth but they are not pricing carbon either. They are just 
adding to the cost of energy with no upside benefit in terms of car- 
bon. 

Thirty dollars is definitely going to raise prices further. We have 
seen 45 percent in the northeast cited today. I would expect prices 
would go up by orders of magnitude greater than that. 

Let me just say that there has been a lot of talk today about 
leadership in terms of carbon policy. Leadership is not just grab- 
bing this failed system out of the EU or this ineffective system out 
of RGGI or California and plopping it down nationwide. 

Leadership is really thinking more deeply about the implementa- 
tion of carbon policy and coming up with something better than the 
rest of the world has put together so far, implementing it and then 
having the rest of the world follow. 

That is why I cited the National Monetary Commission with re- 
spect to the Federal Reserve. We did that. We have the best central 
bank in the world. Like or hate the details of it, we still lead in 
that throughout the world. I think we owe to our citizens to put 
together a very thoughtful approach, to put together a meaningful 
approach to carbon that can actually help the world while also pric- 
ing an economic externality that is very real. 

Senator Boozman. Thank you very much. 

Dr. Botkin, you would be one of the 97 percent that is talked 
about and certainly you feel like man is contributing and this and 
that but certainly you are not one that feels like the models are 
acceptable. I suspect you have many of your cohorts in the same 
camp. 

Mr. Botkin. I think the key thing here is that science is not a 
rule by majority method. That is the important thing. It is dis- 
covery. 

I would like to quote Jonas Saulk, the inventor of the polio vac- 
cine. He said, “I get into dialog with nature and put the question 
to nature, not to my colleagues because that is from whence the an- 
swer must come.’* That is what I do. I always look at the data. 

Also, Richard Feynman, one of the great 20th Century physicists, 
said “Science is the belief in the ignorance of experts.’' To keep say- 
ing it is a majority is not a scientific statement and is not correct. 

I have spent 50 years working on climate change in a very con- 
structive way. What I can tell you is that since about 1990, the 
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data has started to move in the other direction away from an im- 
portant effect by human beings. That is just what the facts show. 

Senator Boozman. Thank you very much. 

My concern is certainly we need to examine the increased risk 
of this, but I can tell you there is tremendous increased risk for the 
men and women sitting back there and the hard working people of 
Arkansas if we are talking about a 45 percent or much greater 
probably in our case increase in utility prices. 

As far as jobs, we talk a lot about income disparity in this Coun- 
try, what does that do to working moms, single moms and what 
does that do to people on fixed incomes? 

Again, thank you, Mr. Chair. 

Senator Whitehouse. Thank you very much. Senator Boozman. 

That will conclude the questioning. Let me just say some final 
thanks to our witnesses who are here. I appreciate particularly the 
efforts of the former Administrators. I would ask if Mr. Reilly and 
Mr. Thomas would answer my question for the record. 

The record will be kept open for an additional 2 weeks for anyone 
who wishes to add material to the record. 

I will ask unanimous consent to put in a review of the investiga- 
tions that were prompted by what is called Climate Gate but I con- 
tend is more accurately called Climate Gate Gape. In my view, the 
scandal was a phony scandal that was whipped up at the expense 
of a lot of scientific work that was then reviewed I think by six dif- 
ferent authorities, including American investigators, independent 
investigators, university investigators and British investigators, 
every one of which gave a full clean bill of health to the science. 

I think that needs to be a part of the record if members are going 
to bring up so-called Climate Gate. 

[The referenced information was not receive at time of print.] 

Senator Whitehouse. There has been some reference to the pro- 
jections by the Chamber of Commerce as to what this proposed 
EPA regulation might cost. Some of our colleagues have leapt to 
cite that report but I think it is important for the hearing that we 
also include the Washington Post analysis of their claims which 
earned four Pinocchio’s. 

Depending on how far you get from the truth, you get more 
Pinocchio’s relating back to the story of Pinocchio, the wooden doll, 
whose nose would grow when he was not being truthful. I will in- 
clude the Washington Post four Pinocchio finding about that. 

There is also an organization named PolitiFact which analyzes 
claims made, the political debate and tries to do a very neutral 
analysis of their accuracy. PolitiFact ruled a false for that report. 
I think in the interest of fairness, those should be admitted. 

I will ask unanimous consent that those two documents be ad- 
mitted. 

[The referenced information was not receive at time of print.] 

Senator Sessions. Mr. Chairman. 

Senator Whitehouse. Senator Sessions. 

Senator Sessions. Just to wrap up, I thank the panel for your 
testimony. This is an important issue. I believe Dr. Botkin is cor- 
rect in saying that actual empirical data is not confirming the pro- 
jections we have seen so far and a host of other areas. I will be sub- 
mitting some documents to that effect. 
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I think it is appropriate for Congress to ask questions. Also, I 
would just say it is unacceptable that scientists like Dr. Botkin and 
others are being adversely treated as a result of their statements 
and scientific research that sometimes contradicts the powers that 
be. 

Thank you. 

Senator Whitehouse. You are very welcome. It is always a 
pleasure to work with my Ranking Member. However much we 
may disagree on things, he is a very courteous colleague and we 
always work well together. 

I think this was not a hearing on the science. It was a hearing 
with the experience of previous Administrators. If we were to do a 
hearing on the science, then I think we would be adding scientists 
from NOAA, NASA, and the scientists who back our United States 
defense establishment and a great establishment of scientists, 
every major scientific organization in the Country. 

Perhaps Dr. Botkin is right and they are all wrong but I am not 
sure that would be the prudent course for our Country. 

Thank you all very much. 

We are adjourned. 

[Whereupon, at 12:29 p.m., the subcommittee was adjourned.] 

[Additional material submitted for the record follows.] 
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Executive Summary 

For roughly two decades, the U.S. Congress has 
possessed a bipartisan consensus on the regulation of 
greenhouse gases from industrial sources: It is best to 
let sleeping dogs lie.’ Both Democrats and Republicans 
cited a variety of practical problems that would prevent 
the Environmental Protection Agency {"EPA” or the 
“Agency”) from using the Clean Air Act (“CAA”) — the 
awkward basis for current greenhouse gas regulation — 
CO regulate emissions from existing “stationary sources” 
of energy.' Nevertheless, President Obama maintains 
that “America cannot resist this transition,”^ and the 
EPA is thus expected to take a step that many believe 
has not merely prudential, but also legal, problems: 
CO reinterpret Section 111(d), a provision of the 
CAA previously limited to existing-source emissions 
of discrete and relatively rare substances, to reach 
ubiquitous greenhouse gases. 

Since the Supreme Court’s 2007 decision in 
Massachusetts v. EPA, the EPA has begun regulating 
greenhouse gases under various provisions in the Act, 
including by prescribing fuel-efficiency standards for 
motor vehicles and by requiring control technology 

1 Since the Clean Air Act’s 1 990 amendments, the U.S. Congress 
abandoned a variety of attempts to address greenhouse gas 
(“GHG”) emissions through new legislation. "Tlicy include, but 
are by no means limited to, the American Clean Energy and 
Security Act of 2009, Americas Climate Security Act of 2007, 
and the 2003 and 2005 Climate Stewardship Acts. 

2 For instance, Rep. John Dingeli (D-Ml) has warned that using 
the EPA to regulate carbon dioxide emis.sions could result in a 
“glorious mess.’’ See Chrf.s Holly, Dingeli: EPA Climate Regulation 
Would Lead To 'Glorious Mess,' The Energy Daily (IHS), Apr. 1 1 , 
2008, available at http://www,iheenergydaily.com/coaj/Dingcil- 
EPA-Climate'Rcgulation-Would-Lcad'To-G!oriouS'Mess_672. 
html: see also George E Allen & Mario 1-ewis, Finding the Proper 
Forum for Regulation of U.S. Greenhouse Gas Emissions: The Legal 
and Economic Implications ^/Massachusetts v. EPA. 44 U. Rich. 
L Ri-v, 919, 920 (2010) (arguing "that for economic, legal, and 
prudential reasons, the CAA is an unsuitable instrument for 
addressing lgreenhou.se gas] emissions in the United States”). 

3 Inaugural Address by President Barack Obama, Jan. 21, 
2013, available at http://wvvw,whitehouse.gov/the*press- 
office/2013/01/21/inaugural-addre.ss-pre.sident'barack-obama. 

4 See 77 Fed. Reg. at 22,421-27 (repeatedly announcing EPA's 
intention to promulgate existing-source greenhouse gas standards 
under 1 1 1 (d) "at the appropriate time"). 


for greenhouse gas emissions in some preconstruction 
permit. Outside environmental groups took advantage 
of the new uncertainty in how far the EPA could go 
in regulating greenhouse gases by suing the Agency in 
2008. llte EPA settled the case in 2010, promising 
regulation different from past actions: mandating 
emission reductions from stationary sources of 

greenhouse gases,^ the very subject that has bedeviled 
Congress for years. Without any new authority from 
Congres.s, the EPA is undertaking this new regulatory 
mission. The EPA, for its part, denies that its 
interpretation is a stretch, asserting in a 2008 Advance 
Notice of Proposed Rulemaking (“ANPR”) that cap- 
and-trade is a permissible form of 1 1 1(d) regulation.'’ 
However, there are very strong arguments that the EPA’s 
current interpretation of Section 1 11 (d) is at odds with 
the controlling statutory language and dilutes that 
language to fit the Agency’s regulatory aims.^ 

The EPA’s approach here, on this view, amounts 
not simply to circumventing the democratic process, 
but a depreciation of the practical problems this new 
regulation will pose — problems that the democratic 
process could addre.ss. In the 2008 ANPR, the 
Department of Energy (among others) noted the 
“burden-some and intrusive regulatory mechanism 
unlike any seen before” in the EPAs likely course.'^ llie 
potential breadth of the EPA’s efforts may require it to 
re-consrrue Section 1 1 1 (d) to avoid issuing permits and 
ensuring compliance for all si 2 e.s of "stationary .sources,” 
which it has already had to do in its Prevention of 
Significant Deterioration (PSD) permit program.*’ 

5 See Boiler GHG Socvlcmcnit, Dec. 21 , 2010, available at htip;// 
www.cp:i.govAur<juality/cps/pdfs/boilerghgscct:!ciTiem,pdf;r«.7?Avj 
Refinery GHG .Sculmient, Dec, 21, 2010, available at hup:// 
\v-svw.cpa.gov/aii<|u.ilicv7cp.s/pdrs/rcrmcTyghgsevrleaient,pdf. 

6 73 Fed. Reg. 44.354 (July 30, 2008). 

7 See Part Il.C injra. 

8 73 Fed. Reg. at 44,368 (Comments of the U.S. Dep’t of 
Energy). 

9 See Prevention of Significant Deterioration and Title V 
Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 31,514 (June 
3. 2010). Tlie rule sets emissions thresholds for regulation of 
greenhouse gas emissions. The EPA retains these thresholds 
(and, in some ways, supplements their measurements) so as to 
hone in on the largest greenhouse gas emitters. See 77 Fed. Reg. 
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While the Obama Administration has not yet 
proposed standards for existing power plants, such a 
move is expected within the year. With the prospect 
of imminent action, and growing political pressure to 
coerce imwiliing states into unprecedented greenhouse 
gas regulation, whether the EPA has the authority to 
rake these actions must be explored. 

Tliis paper concludes that it does not; In amending 
Section 1 1 1 (d) in the Clean Air Act Amendments 
of 1990, Congress unambiguously provided that the 
subsection could not be used to set standards for 
industries that are also regulated under the Clean Air 
Act’s Section 112 air toxics program. Because exi,sting 
power plants have been regulated under that program 
since the 2012 Utility maximum achievable control 
technology (“MACT”) Rule," the EPA may not 
lawfully regulate them under Section 1 1 1(d). 

The EPA has disputed this limitation since 2005> 
when it sought to use cap-and-trade to regulate mercury 
emissions.'^ Some legal commentators have argued that 

4i,05] {July 12, 2012). Nevertheless, expanding the targctable 
sources of greenhouse gas emitters raises similar questions of 
how far the EPA could credibly tailor its permitting and still see 
meaningful greenhouse gas reduction — especially ifsud> tailoring 
is informed by prioritizing administration and compliance costs 
over greenhouse gas reduction, Cf. supra note 8. 

1 0 See, e.g., Daniel A. Lashof, Staria Yeh, David Doniger, Sheryl 
Career & Laurie Johtison, Closing the Pouvr Plant Carbon 
Pollution Loophole: Smart Ways the Clean Air Act Can Clean Up 
America's Biggest Climate Polluters, Naturai. Res. Def. Cou.ncm. 
(Dec. 2012), available at hctp;//www.nrdc.org/air/poliuik)n- 
standards/h!es/poIlucion-,standards-rcporr.pdf. 

!1 National Emission Standards for Hazardoius Air Pollutants 
Prom Coal- and Oil-Fired Electric Utility Steam Generating 
Units an<l Standards of Performance for 1'o.s.sil-Fuel-Fircd 
Electric Utility, fndustrial-Commcrcial-fnscitutional, and Small 
Industrial-Commercial-Institutional Steam Generating Units, 77 
Fed. Reg. 9,304 (Feb. 1(5. 2012). 

1 2 On jMarch 1 5, 2005, the EPA is.sucd the “Clean Air Mercury 
Rule” chat provided for the capping and reduction of mcrciir)’ 
emissions from coal-powered planes. As mercury wa.s lusted as 
a “hazardous air pollutant” (“HAP”) under Section M2 of the 
Act, the EPA needed to delist mercury from Section 112 to 
reach it under Section 1 1 1 (d), as discu.s.sed injra. See also Final 
Brief of Re.spondeiu Envtl. Prot. Agency, New jersey v. EPA, 
517 F.3d 574, 583 (D.C. Cir. 2008), 2007 WL 3231264. at 
’‘101-02 (explaining that the 1990 CAA amendments provide 
language prohibiting a Section 1 12 HAP from being regulated 


cap-and-trade is within the province of EPA’s regulatory 
authority.’^ But they do not address whether Congress 
actually delegated to the EPA authority to construe 
Section 111(d) to regulate greenhouse gas emissions 
of existing stationary sources. While the U.S. Court 
of Appeals for the D.C. Circuit vacated the EPA’s 
reformulation of power plant regulation on procedural 
grounds, it did not address the problems posed by the 
EPAs interpretation of Section 1 1 1(d). " 

This paper will explore the EPA’s anticipated 
efforts to interpret its own authority to reach the goal 
of regulating of greenhouse gas emissions from existing 
stationary .sources. Tins initiative raises serious questions 
of statutory interpretation, practical implementation, 
and the legitimacy of an administrative agency taking 
action without delegated authority from Congress. At 
the outset, abrief history of the EPA’s efforts to regulate 
greenhouse gas, and an outline of what cap-and-trade 
regulation would look like under Section 1 1 1(d), are 
required to grasp how the statute works. 

I. A Brief History of the Clean Air Act and 
Greenhouse Gas Reguiation 

A. Greenhouse Gas Regulation Before Massachusetts v. 
EPA 

The Clean Air Act Amendments of 1970’^ 
essentially cstabli.shed the modern Clean Air Act. 
’fhe 1970 Amendments built on 1950s and 1960s 
legislation addressing air pollution, but expanded the 

under Section 11 1(d) as an existing source), Thi.s deii.scing, 
vacated on procedural grounds, 517 E3d at 583, allowed the 
EPA to fashion a construction of 1 1 1 (d)’s language that would 
permit cap-and-cradc regulation of existing stationary .sources — a 
position the EPA still maintains. See supra note 6; see also 73 
Fed. Reg. at 44,495 n,253 (noting that “many sources may be 
subject to standards under both section 1 1 1 and 1 1 2; however 
these standards establish requirements for the control of different 
pollutams.”). Tliis is the EPA’s current interpretation, chough 
is discussed infra it must be an incorrect construction because 
it dilutes the effect of the U.S, Senate’s amended language and 
renders the Houses language a nullity. 

13 See, e.g., M. Rhcad Enion, Using Section 1 11 of the Clean Air 
Act for Cap-and-Trade of Greenhouse Gas Emissions: Obstacles and 
Solutions, 30 UCIA J. Envtl. L. & Pol'y i, 34-45 (2012). 

14 5<?^ Part n.C infra. 

15 Pub. L. 91-604. 
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scope of federal authority in this area to such an extent 
that they are recognized as the true beginning of the 
modern regime. 

The starting point for understanding the Clean Air 
Act is the principle of cooperative federalism.*^ The 
Act “establishes a partnership between EPA and the 
states for the attainment and maintenance of national 
air quality goals.”*' “[A]ir pollution prevention . . . 
and air pollution control at its source is the primary 
responsibility of States and local governments[.]”'® 
Stationary sources — for example, power plants — 
are therefore primarily regulated through state- 
specific implementation of general federal guidelines, 
formulated and implemented by the states, with the 
EPA playing an oversight role after its promulgation of 
initial guidelines. By contrast, mobile sources — “planes, 
Crains, and automobiles” — are subject to more direct 
federal regulation, for example in the form of fuel 
quality standards. 

Tlie Clean Air Act accordingly divides national 
policy into two primary titles: Title I for control of 
stationary sources of pollution,''^ and Title II for control 
of mobile sources of pollution.’^ The fundamental 
control program in Tide 1 of the Act is the national 
ambient air quality standards (“NAAQS”) program, 
which sets air quality standards at the level “requisite to 
protect the public health.”’* Because every stationary 
source of air pollution is local, and decisions about what 
sources are economically and environmentally desirable 
implicate state and local concerns, the NAAQS are 
primarily implemented through state implementation 
plans. In this regard, Congress “carefully balanced 
State and national interests by providing for a fair and 
open process in which State and local governments 

1 6 See generally Jolin R Dwyer, Vje Praetke of Federalism Under 
the Clean Air Act, 54 Mo. L. Rev. 1183 (1995). 

17 Natural Re.s. Dcf Council, Inc, v, Browner, 57 F.3d 1122, 
1123 (D.C Cir. 1995), 

18 42 U.S.C, §7401(a)(3) (emphasis added). 

19 43U.S.C. §§ 7401-7515- 

20 42 U.S.C. §§ 752!-7590. 

21 42 U.S.C. § 7409(b)(1). Tiis is the level for primary standard,-?; 
secondary standards are to be set at the level Tequi.site to protect 
the public welfare.” id. § 7409 (b)(2). 


and the people they represent will be free to carry out 
the reasoned weighing of environmental and economic 
goals and needs.”’^ 

Title I of the Act also includes several other 
major regulatory programs for stationary sources. 
For the control of hazardous air pollutants (“HARs”,!, 
Section 112 of the Act provides for the establishment 
of National Emissions Standards for Hazardous Air 
Pollutants (“NF^HARs”).’-’ Section 1 12 mandates that 
the EPA regulate most, but not all, emitter.s ol 1 89 listed 
hazardous air pollutants.^'* 

Additionally, Title 1 provides for New Source 
Performance Standards (NSPS) in Section 111. Ihesc 
NSPS regulate emissions from newly constructed 
or substantially modified stationary sources without 
reference to existing local air quality.^'’ Although the 
bulk of Section 1 1 1 concerns emissions st andards for 
new sources, subsection I n(d) provides the EPA with 
authority to set standards for certain categories of 
existing sources. This authority is subject, however, lo 
significant limitations, the details of which are addressed 
in the bulk of this paper. 

B. Massachusetts v. EPA \ntroduces Greenhouse Gas 
Regulation to the CAA 

For the first three and a half decades of the 
Acts existence, it was used to control the emission 
of substances that directly injure public health and 
welfare — e.g., those that aggravate a.sthrna, damage 
crops, or reduce visibility. In 2006, the EPA issued a 

22 H.R. Rep. No. 95-294. at 146 (May 12, 1977), tvpririted m 
1977U.S.C.C.A.N. 1077, 1225. 

23 Tliis program is governed under 42 U.S.C. $ 7412. Wbere 
a source category is regulated under Section 112, emissions 
standards for major sources arc set at "the maximum degree of 
reduction in emissions . . . achievable,” 42 U.S.C, § 7412(d)(2). 
'Ibis “MACT” (Maximum Achievable Control Technology) 
standard has become common parlance for the Act’s Section 1 1 2 
air toxics progratn. 

24 'Ihc list is codified a: 42 U.S.C. § 7412(b)(1), with revision 
governed by (b)(2)-(3). 

25 42 U.S.C. §7411; 40 C.F.R. Parr 60. Under this section, 
the Administrator is directed to publish a list of categories oi 
all stationary sources which “in his judgment . . . causcl], or 
contributcll significantly to, air pollution which may reasonably 
be anticipated to endanger public health or welfare.’' 42 U.S.(,1 
§741 1(b)(1)(A). 
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final rule setting performance standards for the emission 
of certain substances from existing power plants.^^’ 
Greenhouse gases were not among them.*' A coalition 
of petitioners — comprised of three environmental 
groups (the Natural Resources Defense Council, the 
Sierra Club, and the Environmental Defense Fund), 
eleven states (NY, CA, CT, DE, MA, ME, NM, OR, 
RI, VT, WA), the District of Columbia, and the City 
of New York — challenged the EPAs rulemaking on 
several grounds in the United States Court of Appeals 
for the District of Columbia Circuit.-^ One of their 
complaints was the argument chat the Clean Air Act 
obligated the EPA to set standards for greenhouse gas 
emissions. 

In September 2006, the portions of the challenge 
relating to greenhouse gas emissions were severed from 
the other challenges and held in abeyance pending the 
Supreme Court’s decision in Massachusetts v. EPAP 
I he Court held in 2007 that greenhouse gases fit 
within the Act’s expansive definition of “air pollutant.”'® 
Although the opinion directly concerns the emission of 
greenhouse gases from motor vehicles under Tide II, 
since 2007 Massachusetts\\AS, "spurred a cascading scries 
of greenhouse gas-related rules and regulations,”^’ most 
notably in the Act’s preconstruction permitting program 
for major stationary sources, such as many power plants 
and factories. Following the Supreme Court’s decision, 
the D.C. Circuit remanded the power plant challenge 
to the EPA for further proceedings. 

Rather than set Its own regulatory agenda, the 
EPA chose to settle. In December 2010, the EPA 
entered into a settlement agreement chat required it 
CO set standards for greenhouse gas emissions under 
1 1 1(b) for new and modified power plants and 1 1 i(d) 

26 71 Fed. Reg, 9,866 (Feb. 27, 2006). 

27 See id. at 9,869 (noting commenters’ argument that EPA 
was required to set standard.s for greenhouse gas emi.ssions but 
concluding that Agency “docs not presently have the auihority to 
set [New Source Performance Standards] to regulate CO, or other 
greenhouse gase.s that contribute to global climate change”). 

28 New York v. EPA, No. 06-1322 (D.C. Cir. 2007). 

29 549 U.S. 497. 

30 Id. at 528-29. 

3 i Coal, for Respon.sibIc Regulation, Inc. v. EPA, 684 F.3d 102, 

1 14 (D.C. Cir. 2012) (per curiam). 


for existing power plants by July 26, 2011. It further 
undertook to establish final rules following public 
comment, first for new and then for existing plants, 
by May 26, 2012.'* llie settlement agreement itself 
announces that the EPA has initially determined “that 
there are cost-effective control strategics for reducing” 
greenhouse gas emissions from power plants and that 
“it would be appropriate for it to concurrently propose 
performance standards for [greenhouse gas] emissions 
from new and modified [plants] under [Clean Air 
Act] section 1 1 1(b) . . . and . . . from existing [plants] 
pursuant CO [Clean Air Act] section lll(d)[.]” Unlike 
ocher regulatory actions, this settlement agreement was 
not subject to public notice or comment, and there is 
therefore no record showing that the Agency’s leadership 
seriously analyzed its legal authority to carry out the 
settlement. In these respects and others, the settlement 
appears to be a typical example of “sue and settle” 
regulation, under which the EPA settles actions — often 
under a consent decree but sometimes, as in this case, 
by voluntary .settlement without judicial approval — in a 
way that binds it to significant regulatory commitments 
without appropriate input from Congress, other federal 
agencies, and other stakeholders." Rc.sourccs for the 

32 See Boiler GHG Settlement, Dec. 21, 2010, available at 

http://www.cpa.gov/airquality/cps/pcifs/boiierghgsectlement.pdf. 
'file Refinery schedule for new EPA rules was slightly different, 
giving the EPA until December 10, 2011 to sign new GHG 
rule.<. and until November 10, 2012 to establish a final rule after 
soliciting public comment by. See Refinery GHG Settlement, 
Dec. 21, 2010, http;//www.epa.gov/airqiia[ity/cps/ 

pdfiv/rcfmcryghg.sctrlcmcnt.pdf. 

33 See, e.g.. Testimony of Roger R. Marcella, jr.. Hearing of the 
Courts, Commercial and Admini,urativc Law Subcommittee 
of the House Judiciary Committee, “Federal Consent Decree 
Fairness Act, and the .Sunshine for Regulatory Decrees and 
Settlements Act of 2012" (Feb. 3, 2012) (“II]n December of 
2010 EPA announced a consent decree with several groups 
commiiiing the agency to propose and finalise the first-ever 
new source performance standards for greenhouse ga,ses without 
any prior inpui from the affected stakeholders.”); Testimony 
of Andrew M. Gmssman, id., ' 'Ihe Use and Abuse of Consent 
Decrees in Federal Rulemaking” (observing generally that 
“consent decrees (and in some instances, settlement agreements) 
that bind the federal government to undertake particular future 
actions present special risks and concerns that arc .simply not 
present in litigation between private parties” and that '‘[wjhcn, 
for reasons of convenience or advantage, public officials attempt 
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Furure observed that the EPA’s settlement agreement 
was “hard to describe as anything other than a victory 
for the states and environmental piaintiffs.”^^ 

C. The Use of “Perfonnance Stemdards" to Regulate 
Greenhouse Gas Emissions 

The EPA’s prior attempt to regulate mercury 
emissions through cap-and-trade highlights how 
Section 1 1 1(d) would theoretically handle a cap-and- 
trade scheme.-’^' Yet Section lll(d)’s characteristics 
also reveal the scheme’s fatal flaws tn the context of 
greenhouse gases and existing stationary sources. 

Section 1 1 1 (d) does not provide for cap-and- 
trade explicitly, but the EPA would likely consider it 
a “system of emission reduction,” an open-ended term 
within Section 1 1 Under Section 1 1 1(d), a state 
would theoretically implement cap-and-trade as part 
of its “standards of performance for any existing source 
for any air pollutant” that other CAA sections do not 
classify as criteria pollutants or HAPs.’’ 

The Clean Air Act is an awkward tool with which 
to regulate greenhouse gases. lEe greenhouse gas of 
primary concern is carbon dioxide, which is not an 
exotic compound produced in a few industrial processes, 
but is inevitably produced by the combustion of coal, 
gas or any other fossil fuel. ‘Tl'je EPA has (correctly) 
refrained from suggesting that greenhouse gases^"^ are 

to make policy in private se,s.sions between government oHicials 
and (a.s is often the case) activist groups’ attorneys, it is the 
public interest that often suffers” because it "may not have a .scat 
at the table as the agency reorganizes its agenda by committing 
to take particular regulatory acrions at particular timc.s”). For 
“sue and settle” tactics generaily, .see "EPA’s New Regulatory 
Front: Regional Haze and the Takeover of State Programs,” U.S. 
Chamber of Commerce (July 3, 2012). 

34 Nathan Richardson, EPA Greenhouse Gas Performance 
.Standards; What the Settlement Agreement Meaas, Issue Brief 
.11-02. Feb. 2011, auailahle at www.rff.org/RFr/Documents/ 
RFF-IB-ll-02.pdf. 

33 Cf. supra note 12, 

36 42 U.S.C.§ 741 1(a)(1). 

37 /r/.§74i 1(d)(1)(a). 

38 Tie EPA has defined greenhouse ga.se.s, for purpo.ses of its 
regulatory activitie,s, as carbon dioxide, methane, nitrous oxide, 
hydrofliiorocarbons, perflnorocarbons, and .sulfur hexafluoride. 
Prevention of Significant Deterioration and Title V Greenhouse 


criteria pollutanrs subject ro the NAAQS regime, or 
classifying them as hazardous air pollutants subject 
to the NESHAP regime, in light of the December 
2010 settlement, it seems unlikely that the EPA will 
attempt to fit the square peg of greenhouse gasSes into 
the Acts round holes through any other means than 
“performance standards” under Section 1 1 1 

In 2012, as required by the settlement agreement, 
the EPA proposed standards for new plants under 
Section 1 1 1(b) of the Act.'’” llie EPA has not yet 
proposed standards for existing plants, but given 
President Obama’s insistence, is widely anticipated to 
do so in the near future. In doing so, the Agency will 
likely assert that it ha.s authority under Section 1 1 1 (d) 
of the Act. Part II of this paper explains why this 
assertion is incorrect. 

II. Section i i i{d) Does Not Authorize 
Performance Standards for Existing Power 
Plants 

While the EPA as.serted in a 2008 Advance 
Notice of Proposed Rulemaking that cap-and-trade is 
a permissible form of 1 1 1 (d) regulation,'*' it will likely 
rely on its December 2010 settlement as the impetus 
for any new rules in this regard. Reliance upon the 
settlement, from the EPA’.s perspective, affords it the 
path of least resistance — the EPA will argue that it is 

Ga.-; Tailoring Rule, 75 Fed. Reg. 31,514, at 31,519 (June 3, 
2010 ). 

39 See Richardson, note 34, at 9 (footnote omitted): 

The agency is tiniikely to pursue existing-soiirce GHG 
regulation under ocher CAA programs. Issuing a GHG 
N/VAQS is no longer a plausible option, if it ever was. A 
NAAQS would supersede GHG ESPS, The agency would 
not spend .scarce administrative resourcc.s devLsing an ESPS 
regulatory program only to junk it in favor of something 
else. § 1 15 regulation is similarly unlikely, though it is not 
mutually exclusive with ESPS. Tlie setticmeni agreement 
also reflects a consensuN among the agency, many siiue.s, and 
key environmental groups on using the § 1 1 1 performance 
standards pathway for GHGs. 

Id. at 9. 

40 Standards of Performance for Greenhouse Gas Emissions for 
New Stationary Sources; Electric Utility Generating Units, 77 
Fed. Reg. 22,392 (Apr. 13, 2012). 

41 See supra note 6. 
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legally bound to carry our its settlement bargain, lest a 
court order force it to do so, and is thus immune from 
“poittlcal” concerns over cap-and-trade. Yet this would 
leave important statutory and separation of powers 
questions unaddressed. 

Ihe EPA’s 2010 settlement committed the Agency 
to rulemaking on a matter that the Congress has 
repeatedly (and explicitly) failed to address: regulating 
greenhouse gas emissions from existing stationary energy 
sources. Ihe EPA cannot bargain with authority it never 
possessed. It cannot commit itself to doing something 
if has no power to do. In short, the EPA will use the 
color of one branchs authority (the judiciary) to sidestep 
lacking authority from another branch (the legislature) 
in an effort to inflate the power of its own branch (the 
executive). As this transgression of separated powers is 
rather obvious, the EPA will claim instead that Section 
1 1 1 (d) already allows the Agency to craft performance 
standards for existing stationary sources. 

But a close analysis of the text of Section 1 n(d) 
suggests the EPA misreads its authority. In the 1990 
Amendments, Congress expressly barred the EPA from 
setting Section 11 1 (d) standards for source categories — 
like power plants — chat are regulated under the Acts 
Section 1 12 air toxics program. 

A. The History of Section 1 1 1(d) 

The history of Section 111(d) is critical to 
understanding how and why Congress barred the EPA 
from duplicative regulation of sources under Sections 
1 11(d) and 112. As originally enacted in 1970, 
subsection (d)(1) read as follows: 

llie Administrator shall prescribe regulations 
which shall establish a procedure similar to that 
provided by section 110'^^ under which each 
State shall submit to the Administrator a plan 
which (A) establishes emission standards for any 
existing source for any air pollutant (i) for which 
air quality criteria have nor been issued or which is 

42 As codified at 42 U.S.C. § 7410, this .section provides a two- 
satge process: (1) The EPA promulgates national .standards; (2) 
.sc.iccs then .submit implementation plans for EPA approval. This 
a,s.signmcnt of primary responsibility for implementation to the 
states is in keeping with Congress’s finding that “air pollution 
control at its source is the primary responsibility of .States and 
local governments.” 42 U.S.C. § 7401(a)(3). 


not included on a list published uyider section 1 08( a) 
or 112(b)(1)(A) but (ii) to which a standard of 
performance under subsection (b) would apply if 
such existing source were a new source, and (B) 
provides for the implementation and enforcement 
of such emission standards. 

Accordingly, under the version of this subsection 
enacted in 1970, the EPA is precluded from using 
the 11 1(d) program to set standards for pollutants 
already regulated under either section 108 (the “criteria 
pollutants” of the NAAQS regime) or section 112 (the 
list of “hazardous air pollutants” or HAPs). 

In 1990, Congress amended Section 111(d) as 
part of the Clean Air Act Amendments of 1990. As 
prc.sented in the current version of the United States 
Code, 42 U.S.C. § 741 1(d)(1) provides chat; 

The Administrator shall prescribe regulations 
which shall establish a procedure similar to chat 
provided by section 7410 of this title under which 
each State shall submit to the Administrator a plan 
which (A) establishes standards of performance'^'* 
for any existing source for any air pollutant (!) for 
which air criteria have not been issued or which 
is not included on a list published under section 
7408(a) of this title or emitted from a source 
category which is regulated under section 7412 of 
this title[.] 

(Emphasesadded.) Tlie substitution of “or 1 12(b)(1)(A)” 
with “or emitted from a source category which is 
regulated under section 7412 of this title” originated 
in the House of Representatives’ version of the 
Amendments. Importantly, it alters the focu.s of the 
limitations on the EPAs authority to regulate exi.scing 
sources of air pollutanrs under Section 111. From its 
creation In 1970 until its amendment in 1990, this 
portion of the Act spoke only in terms of pollutants 
whose emission from existing sources fell outside the 
scope ofSection 1 11(d) — i.e., those pollutants already 
subject to regulation under Sections 108 and 112 (the 
NAAQS and NESHAP regimes). The current text of 

43 Pub. L 91-604 § 4(a): 84 Stat. 1684 (empha.sis added). 

44 In 1977, Section i 1 1 (d)(1) was amended to replace “cmis,sion 
standards” (the 1970 language) with “standards of performance.” 

Pub. L. 95-95 § 109(b)(i); 91 Stat. 699. 
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the Code keeps the focus on pollutants already regulated 
under Section 108, but for the first time expands 
the “carve-out” from lllfd) regulatory authority to 
include sources — i.e., those sources regulated under 
Section 1 12. On its face, therefore, Section 1 1 1(d) as 
reflected in the current Code does not provide the EPA 
with authority to establish performance standards for 
greenhouse gas emissions from existing power plants, 
since that source category is “regulated under section 
74l2”ofTit!c42.^' 

In addition to the amendments to Section 1 1 1(d) 
that are set forth in the U.S. Code, Congress also 
included a separate conforming amendment striking 
the term “11 2(b)(1)(A)” and inserting “1 12(b).” This 
provision, which originated in the Senate, maintained 
Section 1 1 l(d)’s preexisting limitation on duplicative 
regulation of pollutants that are regulated under the 
Section 1 1 2 air toxics program by striking 1 1 1 (d)( 1 ) s 
reference to the former Section 112(b)(1)(A) and 
replacing it with a reference to that sections current 
equivalent. 

The bill as signed by President George H.W. 
Bush contained both amendments, each surrounded 
by brackets, with this footnote: "The amendments , . 

. appear to be duplicative; both, in different language, 
change the reference to section 112.”**^ 'fire codifiers 
notes to the executed law state that the Senate 
amendment “could not be executed,” which is why the 
Code presents only the House version.'*’' Neither of 
these views of the amendments is correct. 

B. Ihe 1990 Aniejidments Plainly Preclude Regulating 
Power Plants Under 111(d) 

A fundamental principle of statutory interpretation 
is that courts .should, to the extent pos.sible, give cfl'cct to 
a law in its entirety.'^^ Chiefjuscice John Marshall made 

45 40 C.F.R. Pan 63 Subpart UUUUU; 77 Fed. Reg. at 9,464. 

46 ] Legislative History of the Clean Air Act Amendments of 
1990 {"Legislative History"), at 46. 

47 Set- 70 Fed. Reg. at 16,030. 

48 See, e.g, United States v. Menasche, 348 U.S. 328, 538*39 
(1955) (''The cardinal principal of statutory interpretation is to 
save and not to destroy. It is our duty to give effect, if po.ssible, to 
every clause and word of a statute[.]” {internal quotation inaiks 
omiued)). 


the point well: “It would be dangerous in the extreme, 
to infer from extrinsic circum.stanccs, that a case for 
which the words of an instrument expressly provide, 
shall be exempted from its operation.”'^'’ Supplementing 
this principle is another: Statutes should be construed 
according to the plain meaning of their text where that 
meaning is unambiguous.^'^ When Section 1 1 1 (d) is 
examined, it is clear that its language precludes the 
regulation of existing stationary sources (such as power 
plants) for greenhouse gas cmission.s. 

Prior to 1990, the relevant portion of Section 
111(d) read: “The Administrator shall prescribe 
regulations which shall establish a procedure . . . under 
which each state shall submit to the Administrator a 
plan which (A) establishes standards of performance for 
any existing source for any air pollutant . . . which is 
not included on a list published under section 7408(a) 
or 112(b)(1)(A) of this title[.]” (Emphasis added.) 
Ihc House amendment struck the italicized portion 
(including the “or”) and replaced it with “or emitted 
from a source category which is regulated under section 
1 12.” Tlie Senate amendment also struck the reference 
to 112(b)(1)(A) — but did not strike the “or” — and 
replaced it with a reference to 1 12(b). 

As such, the correct plain language of Section 
1 1 1(d) from the Statutes at Large is that the EPA is 
prohibited from regulating 
any air pollutant . . . which is not included on 
a list published under section 7408(a) or 112(b) 
[Senate amendment] or emitted from a source 
categoiy which is regulated under section 112 
[House amendment] of thi,s titlc[.] 


49 Sturges v. Crowninshield, 17 U.,S. (4 Wheat.) 122, 202 
(1819). 

50 See. e.g.. United States v, Braxtonbrown-Smith, 278 .H3d 
1348. 1352 (D.C. Or. 2002) (“In construing a statute, the court 
begins with the plain language of the statute. Where the language 
is dear, that is the end of the judicial inquiry in ail but the 
most extraordinary circumstances.” {citation omitted) (internal 
quotation marks omitted)); Tyicr v. Douglas, 280 E3ci 116, 
122 (2d Or. 2001) (“In determining the proper interpretation 
of a statute, [aj court will look first to the plain language of a 
statute and interpret it by its ordinary, common meaning. If the 
statutory terms are unambiguous, . . . review generally ends and 
the statute is construed .according to the plain meaning of its 
words.” (internal quotation marks omitted)). 



262 


(Emphases added.) This reading, which fullyenactsboth 
amendments, is the correct and valid law. Although it 
is not reflected in the current text of the United States 
Code, the Code is only prima facie evidence of the law. 
Where the Code and the Statutes at Lai^e conflict, the 
latter must prevail.” Here, the text of the Statutes at 
Large contains both amendments. Moreover, this text 
of the amendments is the only one that is consistent 
with Congress’s intent in enacting both provisions.^^ 
Tlais reading evinces that the two amendments to 
Section 111(d) place limitations on the scope 

of EPA’s authority; these limitations are motivated by 
different purposes, address different aspects of EPAs 
regulatory authority elsewhere in the Act, and are 
entirely capable of co-existing. As such, statutory 
construction compels they be read compatibly."’^ 

In enacting the House amendment. Congress 
added a limitation on the reach of 111(d); where a 
category of sources IS being regulated under Section 1 12, 
Section 1 1 1(d) cannot be used to impose additional 
performance standards on that source category. The 
purpose of the House amendment is clear. In the 
1990 Amendments, Congress changed the broader 
way that Section 112 operated, switching from a 
risk-based model to a technology-based onc.^^ Under 

51 Stephan v. United States, 319 U.S. 423, 426 (1943) (per 
citriam), 

52 104 Scat. 2467 (House Amcndmciu), 2574 (Senate 
Amendment). 

53 See Chevron, U.S.A., Inc. v. Natural Res. Dcf. Council. Inc., 
467 U.S. 837, 843 n.9 (1984) (“If a court, employing traditional 
tool,? of siatuioiy construction, ascertains that Congress had an 
intention on the precise question at i.ssuc, that intention is the 
law and mu-st be given effect.”). 

54 See lliomas M. Cooley, A TRRATt.SK on the Constitutionai. 
ItMITATfONS WhTCH RkST Ui’ON THE Lf.CUSI.ATIVE PoWER OF THE 

State.s oh the American Union 58 (1868) {“[0]ne part is not 
CO be allowed to defeat another, if by any reasonable construction 
the two can be made to stand cogetber.”). 

55 “Prior to 1990, the Clean Air Act required the EPA to set 
standards for each toxic air pollutant individually, based on 
its particular health risks, Tliis approach proved difficult and 
minimally effcclive at reducing emissions. As a result, when 
amending the Clean Air Act in 1 990, Congress directed the EPA 
CO use a ‘cechnnlogy'-based’ and performance-based approach to 
significantly reduce emissions of air toxics from major sources 
of air pollution, followed by a risk-based approach to address 


the new approach, pollutant standards under Section 
112 must reflect the “maximum achievable control 
technology,” or MACT. Aware that this change would 
significantly increase compliance burdens, the House 
intended with its amendment to ensure chat existing 
source categories regulated under Section 112 would 
not face the prospect of additional costly regulation 
under Section 1 1 1 

Congress’ objective in precluding source category 
regulation is all the more obvious in light of the recent 
promulgation of new source performance standards for 
greenhouse gases. The EPA’s recently-enacted Utility 
MACT Rule imposes $1 1 billion in annual compliance 
costs, the vast majority of which are born by existing 
power plants.^^ Preventing the EPA from “double- 
dipping” and imposing billions more in compliance 
costs on this .source category through Section 1 1 1 (d) is 
a feature of the 1990 Amendments, not a bug. 

In contrast, in enacting the Senate amendment, 
Congress intended to maintain the pre-1990 prohibition 
on using Section 11 1(d) to regulate emissions from 
existing sources of those substances regulated as 
hazardous pollutants under Section 112. Falling to 
retain the existing limit on EPA authority to regulate 
hazardous air pollutants under Section 112 would 
allow the Agency to undo Congress’ considered 
decision to regulate only certain .sources of hazardous 
air pollutants — the 1990 Amendments require the EPA 
CO regulate all major sources of hazardous air pollutants, 
but only 90 percent of emi.ssions of area sources.’** 

Ihus, in accordance with this reading of Section 
1 1 1 (d), the EPA lacks authority to establish standards of 
performance for existing sources of air pollutants which 

any remaining, or residual, risks.” EPA, Taking Toxics out of the 
Air (Aug. 2000), available at hccp://www.epa,gov/oar/oaqps/ 
takingtoxics/pl.html. 

56 As further evidence that the House amendments had a 
dcrcgulatory emphasis and were designed to case the burden on 
regulated industries, note that the House amendment to 1 1 1(d) 
took place in the context of the House’s replacement of the 
Senates draft amendment to Section 112 with regard to power 
plant regulation. See 70 Fed. Reg. at 16.030 (EPA discussion of 
legislative histor}' of 1 990 amendments to Section 112). 

57 Seell Fed. Reg. 9.304 (Feb. 16, 2012} (fmal rule). 

58 Pub. L 101-549 §301; 104 Suit. 2537: codified at 42 U.S.C 
§ 7412(c)(3)- 
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are included on a list published under Sections 108(a) 
or i 12(b) (a substance-focused limitation on authority) 
or which are emitted from source categories regulated 
under Section 112 (a source-focused limitation). 
Since power plants are regulated under Section 1 12,'^’ 
therefore, Section 111(d) does not provide the EPA 
with authority to establish standards of performance 
for greenhouse emissions therefrom. 

C. Even If Congresses Intent Is Unclear, the Statute as 
Amended Can Be Read To Give Full Effect to Both 
Amendments to Section 111(d) 

Congress acted with intelligible and distinct 
intent in 1990 in enacting both the Senate and House 
amendments to Section 1 1 1 (d). Yet even if the intent 
is unclear, courts are compelled by accepted rules of 
statutory construction to “harmonize” textual provisions 
“and give meaningful effect to all of the provisions” 
therein. Here, again, the EPAs interpretation fails in 
properly applying the harmonization canon. 

Ihe EPA will use its 2005 “harmonization” of 
Section 111(d)’s House and Senate amendments 
to combine the provisions into an unrecognizable 
regulation. In 2005, the EPA attempted to delist 
power plants from the list of sources of hazardous air 
pollutants subject to regulation under Section U2. 
Simultaneously, it sought to establish a cap-and-trade 
program for power plants’ mercury emissions under 
Section 1 1 1 (d). 'The EPA based that program on the 
following interpretation of Section 1 1 Ud): 

Where a source category is being regulated 
under section 112, a section 111(d) standard of 
performance cannot be established to address 
any HAP listed under section 1 1 2(b) that may 
be emitted from chat particular source category.^’’ 
That construction suited EPAs purposes in 
the delisting decision: Ihe delisting decision was a 
precursor to the Agency’s Clean Air Mercury Rule 
{referenced supra as a precedent for cap-and-trade under 
Section 111(d)), and because mercury compounds 
are listed under Section 112(b), EPA’s interpretation 

59 See 42 U.S.C. § 74l2{n)(l); see also supra note 45. 

60 New Process Steel, L.P v. Nat’! Labor Relations Bd., 130 S. 
Q. 2635, 2640 (2010). 

61 70 Fed. Reg. av 16,031. 


allowed it to establish Section 111(d) standard.s (.>f 
performance for their emission from power plants after 
the delisting decision. In this way, rhe ETA did what 
the harmonization canon works to avoid: only giving 
"some effect to both provisions” rather than giving 
"meaningfd cBtcci to all of the provisions.”''" The result 
is the creation of an unidentifiable, alternative provision 
from what Congress passed. 

*rhe D.C. Circuit vacated the EPA’s mercury 
cap-and-trade program because it held that the E-PA’s 
delisting decision proceeded under the incorrect 
statutory authority.'’-' 'Ihe court did not, however, rule 
on the EPA’s construction of Section 111(d). Now, to 
carry out its .settlement agreement, the EiPA will look 
to use this reformulation of Section 111(d) to put 
.stationary, existing energy sources like power plants 
regulated under Section 1 1 2 in its sights for greenhouse 
gas regulation. 

A proper application of the harmonization canon 
is the same as in the plain-meaning interpretation of 
the Clean Air Act: both the Senate and the House 
amendments limit the reach of Section ni(d). As 
explained supra, Congress’ two amendments to Section 
111(d) accomplish separate goals: The amendment 
originating in the House of Representatives is a 
deregulaiory provision that precludes industries from 
being hit by the double-punch of Section 112 and 
Section in(d); the amendment originating in the 
Senate preserves Section 1 1 2 as the exclusive mechanism 
for regulating hazardous air pollutants under the Act. 
'Ihesc provisions do not conflict in any way. Rather, 
they complement each other. 

In contrast, the EPA weakens both of Congress’s 
Section 111(d) amendments in its construction from 
the delisting decision. The amendment originating in 
the Elouse, which Congress intended as a deregulatory 
provision for industries that were subject to Section 1 1 2 
regulation, is given no effect at all — under the previous 
version ofSection 1 1 1 (d) and the Senate Bill, regulation 

Cl New Process Steel 130 S. Ct, :u 2640 (emphasis added): Cook 
Inlet Native Ass’n v. Bowen. 810 F,2d 1471 , 1474 (9iii Cir. 198~) 
{“Tlic vvord.s of a staiutc should be harmonized inicrnally and 
with each other to the extent possiblel (emphasis added)). 

63 New jersey v. EPA. 517 E3d 574, 579-81, 583 (D.C. Cir. 
2008). 
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of hazardous air poilutanrs was already precluded for 
ail source categories. Also, the amendment originating 
in the Senate, which was intended to maintain Section 
1 i 2 as the exclusive program for hazardous air pollutant 
regulation from stationary sources, is given diluted 
effect through a source category limitation imported 
from the Houses amendment. 

In other words, the EPA offered a construction chat 
neither retains those limitations (as would the Senate 
amendment standing alone), nor alters them (as would 
the House amendment alone), bur rather shrinksx^em. 
'fhis construction is not permissible under cither classic 
statutory construction canons or the administrative law 
analysis of delegated agency authority. 

Under step one of a Chevron analysis, ‘‘[i]f the 
intent of Congress is clear, that is the end of the matter; 
(or the court, as well as the agency, must give effect to 
the unambiguously expressed intent of Congress,”^ 
Ihus, as long as the intent of the amendments taken 
individually is dear, and as long as they are capable of 
simultaneous implementation, “that is the end of the 
matter.” As described supra, and as the EPA recognized 
in it.s delisting decision, neither amendment read 
independently evinces intent to weaken the existing 
limitations on 11 1(d). No permissible attempt to 
harmonize the two can achieve that result. 

Finally, even if, under the first step of a Chevron 
analysis, the intent of Congress is not clear, a court 
will not simply accept an agency’s interpretation of its 
governing statute without further inquiry. Instead, 
in the second step of Chevron analysis, a court must 
consider “whether the agency’s [interpretation! is based 
on a permissible construction of the stacuce.”^’^’ 'Ihc 
interpretation of the two amendments offered by the 
EPA In 2005 is not permissible, since it weakens the pre- 
1990 limitations on Section 111(d) and, in so doing, 
gives meaningful dfeci to neither amendment. 

Ihe EPA’s likely response to this analysis would 
be CO emphasize the Agency’s entitlement to deference 
in defining the scope of vague and ambiguous statutes. 

64 Chevron, 467 U.S. at 842-43. 

65 See 70 Fed. Reg. at 1 6,03 1 (di.scu.ssing purpose of amendments 
viewed individually). 

66 467 U.S. ai 843 (emphasis added). 


Here, the EPA could follow the arguments of some 
commentators that look at the history ofSection 1 1 1 (d) 
and conclude that the sectioms language is meant to 
provide a “gap filler” for incremental cap-and-crade 
implementation within the CAA amendments. 

It is true that “even without express authority to 
fill a specific statutory gap, circumstances pointing to 
implicit congressional delegation” may require courts 
to defer to agencies’ interpretations of their governing 
statutes/’® But here, there is neither express nor implicit 
delegation of “gap-filling” authority. Ihe admittedly 
unusual drafting history here calls not for discretionary 
admini.scrative decision-making, but rather the 
traditional exercise of core judicial fiinccions of .statutory 
construction. Failing to exercise de novo review over the 
EPA’s interpretation of the statute would be to claim 
without proof that Congress desired the Agency to 
resolve what it never could through the transparency 
of democracy; whether the federal government should 
enact a cap-and-tradc regulatory regime. Yet, as the 
Supreme Court has confirmed, “Congress . . . does not 
alter the fundamental details of a regulatory scheme in 
vague terms or ancillary provisions — it does not, one 
might say, hide elephants in mou.seholes.”^’^ In short, 
two decades of failed Congressional attempts at cap- 
and'trade do not make it magically manifest in Section 

nud). 

D. Alternatively, the House Amendment Can Be Read as 
Implicitly Repealing the Senate Amendment 

Ihcre is a third and final pos.sible reading of the 
.statute if the EPA or a court were convinced that 
Congre,ss did not intend to enact both amendments 
CO Section in(d) and that the amendments cannot 
be harmonized: that the amendment originating in 
the House of Representatives implicitly repeals the 
Senate amendment. In chat case, the plain meaning 
of Section 1 1 1(d), a,s amended to preclude existing 
source performance standards for indu,strie,s regulated 

67 See, e.g., Robert B. McKinstry, jr., 7he Clean Air Act: A Suitable 
Tool for Addretsing the Challenges of Climate Change, 4\ Envci.. I... 
Rep. 10.301. 10,305-06 (2011). 

68 U.S. V. Mead Corp., 533 U.S. 218, 237 (2001). 

69 Whitinaii v. Am. Trucking Ass’ as, 531 U.S. 457, 468 
(2001). 
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under the Clean Air Act's Section 112 air toxics 
program — reflected by the U.S. Code only containing 
the House amendment — would preclude the EPA’s 
anticipated greenhouse gas standards. While this 
interpretation of the statute and its amendments is 
not ideal, in that it would, not honor the intent of the 
Senate amendment and would remove an important 
substance-focused limitation on the Agency’s authority 
under the subsection, it is at least a coherent theory of 
what Congress intended — and it results in a workable 
statute. Ihe EPA's response to this argument would 
likely be that the amendments can be harmonized, but 
its theory of harmonization must fail for the reasons 
discussed above. If the amendments are not both 
honored in full, the House amendment should take 
precedence over the one that originated in the Senate. 

The canon of implied repeal applies where there 
is “an irreconcilable conflict between the two federal 
statutes at issue,”"” Although the Supreme Court has 
suggested that it applies only in the case of “earlier and 
later statutes [that] are irreconcilable,”’' there is no case 
law directly stating that this canon is inapplicable to 
irreconcilable earlier and later amendments to a single 
bill 

In this regard, if Congress did not Intend 
both amendments to Section Ul(d) in the 1990 
Amendments to be enacted, it would have intended 
the House of Representatives’ amendment to control. 
The 1990 Amendments originated in the Senate, 
which passed S.1630 on April 3, 19907^ 'Ibis version 
of S.1630 contained the revised text of Section 1 12, 
which removed the old Section 112(b)(1)(A) and 
replaced it with a new vScction 1 12(b)(1) containing a 
list of hazardous air pollutants, as explained above.^-^ It 
also contained the conforming amendment to Section 
lll(d)/‘' which — under this interpretation — did 
nothing more than alter the reference to Section 1 12 

70 Matsushita Elcc. Indus. Co.. Ltd. v. Epstein, 516 U.S. 367, 
381 (1996) (internal quotation marks omitted). 

71 J.E.M. Ag Supply, Inc. v. Pioneer Hi-Brcd Iin’l, Inc., 534 U.S. 
124. 141-42 (internal quotation marks omitted). 

72 See 3 Legislative History at 4 1 1 9. 

75 Id. at 4410. 

74 Id at 4534. 


found in Section 1 1 1 (d) to reflect the new organization 
of Section 112. 

'Ihe House, in turn, amended and passed S.1630 
on May 23, 1990.^^ The version passed by the hou.se 
added the House amendment,^” which removed the 
(now-obsolete) reference to “1 12(b)(1)(A)” found in 
Section 111(d) and replaced it with the phrase “or 
emitted from a source category which is regulated under 
Section 112.” In so doing, the House amendment 
effected a substantive change in the limitations imposed 
on Section 111(d), where the Senate amendment 
merely altered a reference to conform to changes made 
elsewhere in the Act. But the House neglected to 
strike the Senate’s “conforming amendment,” and the 
bill was reconciled at conference with the now-obsolete 
Senate amendment left intact.'’ As between a technical 
and conforming amendment in a prior version of the 
legislation, and a substantive amendment designed 
to alter the scope of Section 1 1 1(d), the substantive 
amendment should be the one that is given full force 
and effect if the iwo amendments arc irreconcilable. 

As such, whether the different amendments to 
Section 11 1(d) in the Clean Air Act Amendments of 
1990 are complementary, harmonized, or conflict, the 
common theme is that the EPA cannot promulgaie 
existing source performance standards for source 
categories that arc regulated under Section 1 12, such 
as power plants. 

111. Conclusion 

While the courts will grant the EPA broad 
deference to determine a permissible reading of Section 
1 1 1(d), the Agency cannot adopt an interpretation 
repelled by rhe statute’s text.^^ Here, the controlling 
Statutes-At-Large text of Section 1 1 1 (d) precludes the 
EPAs contorted attempt to reformulate the listing of 
stationary energy sources so as to include them in a 

75 See 2 Legislative History at 1 809. 

76 Id. at 1979. 

77 Compare 1 Legislative History at 1523 (portion of conference 
report containing House amendment) with id. at 1633 (portion 
containing Senate amendment). 

78 See, e.g.. Anderson, Bros. Ford v. Valencia, 452 U.S. 205. 
219 (1981) (noting that “obvious repugnance to the statute” in 
question will void an agency's interpretation). 
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cap-and'trade scheme Congress never authorized. The 
EPA thus cannot rely on its December 2010 settlement 
agreement to expand the breadth of its own power, 
and a court cannot be used to enforce authority that 
the Agency never had to bargain in the first instance. 
President Obama may ultimately be right to think 
that “America cannot resist this transition” to a highly 
regulated energy sector in the name of “greener” energy. 
Nevertheless, the Administration will need the authority 
of Congress to sec that transition in motion. 
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0.02°C Temperature Rise Averted: The Vital 
Number Missing from the EPA’s “By the 
Numbers” Fact Sheet 


By Paul C. "Chip" Knapoenberger and Patrick J. Michaels 

http:/;\TO'w.cato.ora/blog/002degc-tempcrattire-rise-avcrted-vital-numher-missiiig-epas- 

niimbers-facl-sheet 


Global Science Report is a feature from the Center for the Study of Science , where we highlight 
one or two important new items in the scientific literature or the popular media. For broader 
and more technical perspectives, consult our monthly “Current Wisdom. ” 


Last week, the Obama Administration's U.S. Environmental Protection Agency (EPA) unveiled 
a new set of proposed regulations aimed at reducing carbon dioxide emissions from existing U, 

S. power plants. The motivation for the EPA’s plan comes from the President’s desire to address 
and mitigate anthropogenic climate change. 

We hate to be the party poopers, but the new regulations will do no such thing. 

The EPA’s regulations seek to limit carbon dioxide emissions from electricity production in the 
year 2030 to a level 30 percent below w'hat they were in 2005. It is worth noting that power plant 
CO 2 emissions already dropped by about 15% from 2005 to2012, largely, because of market 
forces which favor less-COa-emitting natural gas over coal as the fuel of choice for producing 
electricity. Apparently the President wants to lock in those gains and manipulate the market to 
see that the same decline takes place in twice the time. Nothing like government intervention to 
facilitate market inefficiency. But we digress. 

The EPA highlighted what the plan would achieve in their *‘ Bv the Numbers ” Fact Sheet that 
accompanied their big announcement. 

For some reason, they left off their Fact Sheet how' much climate change would be averted by the 
plan. Seems like a strange omission since, after all. without the threat of climate change, there 
would be no one thinking about the forced abridgement of our primary source of power 
production in the first place, and the Administration’s new emissions restriction scheme 
wouldn’t even be a gleam in this or any other president’s eye. 

But no worries. What the EPA left out, we’ll fill in. 
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Using a simple, publically-available, climate model emulator called MAGICC that was in part 
developed through support of the EPA, we ran the numbers as to how much future temperature 
rise would be averted by a complete adoption and adherence to the EPA’s new carbon dioxide 
restrictions’*. 

The answer? Less than two one-hundredths of a degree Celsius by the year 2100, 

0.01 8°C to be exact. 

We’re not even sure how to put such a small number into practical terms, because, basically, the 
number is so small as to be undetectable. 

Which, no doubt, is why it’s not included in the EPA Fact Sheet. 

It is not too small, however, that it shouldn’t play a huge role in every and all discussions of the 
new regulations. 

’* Details and Additional Information about our Calculation 

We have used the Model for the Assessment of Greenhouse-gas Induced Climate Change 
(MAGICC) — a simple climate model emulator that was, in part, developed through support of 
the EPA — to examine the climate impact of proposed regulations. 

MAGICC version 6 is available as an on-line tool . 

We analyzed the climate impact of the new EPA regulations by modifying future emissions 
scenarios that have been established by the United Nation’s Intergovernmental Panel on Climate 
Change (IPC'C). to reflect the new EPA proposed emissions targets. 

Specifically, the three IPCC scenarios we examined were the Representative Concentrtition 
Pathways (RCPs) named RCP4.5, RCP 6.0 and RCP8.5. RCP4.5 is a low-end emissions 
pathway, RCP6.0 is more middle of the road, and RCPS. 5 is a high-end pathway. 

The emissions prescriptions in the RCPs are not broken down on a country by country basis, but 
rather are defined for country groupings. The U.S. is included in the OECD90 group. 

To establish the U.S. emissions pathway within each RPC, we made the following assumptions: 

1) U.S, carbon dioxide emissions make up 50 percent of the OECD90 carbon dioxide emissions, 

2) Carbon dioxide emissions from electrical power production make up 40 percent of the total 
U.S, carbon dioxide emissions. 
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Figure 1 shows the carbon dioxide emissions pathways of the original RCPs along with our 
determination within each of the contribution from U.S. electricity production. 


Carbon Dioxide Emissions Scenarios 


35 

K(l*4‘. oliib.i! 



Cato Institute, Center for the Study of Science 


Figure 1. Carbon dioxide emissions pathways defined in, or derived from, the original set of 
Representative Concentration pathways (RCPs), for the global total carbon dioxide emissions as 
well as for the carbon dioxide emissions attributable to U.S. electricity production. 

As you can pretty quickly tell, the projected contribution of U.S. carbon dioxide emissions from 
electricity production to the total global carbon dioxide emissions is vanishingly small. 

The new EPA regulations apply to the lower three lines in Figure 1 . 

To examine the impact of the EPA proposal, we replace the emissions attributable to U.S. power 
plants in the original RCPs with targets defined in the new EPA regulations. We determined 
those targets to be (according to the EPA’s Regulatory Impacts Analysis accompanying the 
regulation), 0.4864 GtC in 2020 and 0.4653 GtC in 2030. Thereafter, the U.S, power plant 
emissions were held constant at the 2030 levels until they fell below those levels in the original 
RCP prescriptions (specifically, that occurred in 2060 in RPC4.5, 2100 in RCP6.0, and sometime 
after 2150 inRCP8.5). 

We then used MAGICC to calculate the rise in global temperature projected to occur between 
now and the year 2100 when with the original RCPs as well as with the RCPs modified to reflect 
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the EPA proposed regulations (we used the MAGICC default value for the earth's equilibrium 
climate sensitivity (3.0°C)). 

The output from the six MAGICC runs is depicted as Figure 2. 
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Figure 2. Global average surface temperature anomalies, 2000-2100. as projected by MAGICC 
run with the original RCPs as well as with the set of RCl’s modified to reflect the EPA 30% 
emissions reductions from U.S power plants. 

In case you can’t tell the impact by looking at Figure 2 (since the lines are basically on top of one 
another), we’ve summarized the numbers in Table 1 . 


Jaye.|. Pjrpjgcte,4 surface temperature 


Scenario 

2013 

2100 

Temp. Change 

RCP4.5''''' 

■”"l'060 .. 

2.5'98 ■ 

“ 1.53S, 

RCP6.0 

1,042 

3,203 

2.161 

RCPS.5 

1.072 

4.777 

3.705 

RCP4.5- EPA 

1 060 

2.591 

1.531 

RCP6.(l-F,PA 

1,042 

3 !S5 

2,143 

RCPS.5~EPA 

1.072 

4.710 

3,638 


Center for the Study of Science, Cato Institute 


In Table 2, we quantify the amount ofprojected temperature rise that is averted by the new EPA 
regulations. 
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Tabje^l. Future gtebal teniperatare rise averted by EPA power plant regulations. 


Averted Temperanii c- Rise ( t ) 


KCP4.5 

KPA 

0.007 

RCP6.0- 

F.PA 

0.018 

RCPS.j 

r.PA 

0.067 


Center for the Study of Science, Cato Institute 

The rise in projected future temperature rise that is averted by the proposed EPA restrictions ot 
carbon dioxide emissions from existing power plants is less than 0,02°C between now and the 
end of the century assuming the IPCC’s middle-of-the-road future emissions scenario. 

While the proposed EPA plan seeks only to reduce carbon dioxide emissions, in practice, the 
goal is to reduce the burning of coal. Reducing the burning of coal will have co-impacts such as 
reducing other climatically active trace gases and particulate matter (or its precursors). We did 
not model the effects of changes in these co-species as sensitivity tests using MAGICC indicate 
the collective changes in these co-emissions are quite smalt and largely cancel each other out. 
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CHINA: Nation announces plan to cap carbon emissions 

Published: Tuesday, June 3. 2014 

http://w\vw.eenevvs.net/greenwire/stories/1060000611/Drinl 

China today announced plans to set a nationwide cap on carbon emissions in 2016, a move that 
could be a turning point in U.N. climate change negotiations starting this week in Germany. 

The cap will go into effect when China's next five-year economic growth plan starts in 201 6, He 
Jiankun, chairman of China's Advisory' Committee on Climate Change, said at a conference in 
Beijing. Details of the plan, including the level of the C02 cap, likely won't be finalized until 
next year. 

China's announcement comes on the eve of 10-day U.N. climate talks among 190 nations 
scheduled to start tomorrow in Bonn, Germany (ClimaleWirc . June 2). 

The plan also follows the Obama administration's announcement yesterday of a proposed rule 
curbing greenhouse gas emissions from existing power plants. China and the United States are 
the world's two largest emitters of carbon dioxide. 

The proposals could mark a breakthrough in efforts to reach an international climate change 
treaty, experts said. 

"It sends a very powerful signal to the rest of the world to get serious," said John Connor, CEO 
of the Melbourne-based Climate Institute (Chen/Reklev, Reuters . June 3). -- DB 


NATIONS: Some indications that China may be preparing to cap its carbon emissions 

Lisa Friedman, E&E reporter 
Published: Wednesday, June 4, 2014 

http://www.eenews.net/climatewire/stories/1060000681/print 

A leading Chinese scholar's assertion that China is poised to enact a carbon emissions cap was 
met with praise and caution in the United States yesterday. 

He Jiankun, a professor at Tsinghua University and deputy director of China's National Expert 
Committee on Climate Change, set off alarm bells when Reuters reported his comments that 
China will make its greenhouse gas emissions peak in 2030. 

Coming on the heels of the Obama administration's announcement of a 30 percent cut in power 
plant emissions by 2030, He's statement heightened hope for the international climate 
negotiations. 
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But He is not a government official. And in a country not known for its transparency, observers 
said deciphering whether the professor spoke with the government's blessing or was merely 
repeating a position he has long advocated and researched -- publishing a report on the subject in 
the journal Energy Policy in 2012 - is a tricky business. 

"What he said shouldn't be considered official, but he is one of the most important advisers on 
climate change. His views are very important, and his team is ver>' involved in this research," 
said Ailun Yang, a senior associate at the World Resources Institute think tank. 

Speaking at a conference in Beijing, He said an emissions cap would be included in the China's 
next five-year plan, which covers the years 2016-20. The peak will likely come in 2030, he told 
Reuters, with China's emissions at about 1 1 billion metric tons of C02 equivalent. 

" The government will use two ways to control C02 emissions in the next five-year plan, by 
intensity and an absolute cap," he said, 

Yang said part of the Chinese government's strategy includes using advisers to float policies 
before they are official and called He's comments significant. Others, though, noted that the 
Chinese government has given no indication that an official policy is forthcoming. 

Mixed signals 

"There are a handful of scholars in China who are really important to the [climate change] policy 
discussion," and He is one of them, said Joanna Lewis, an assistant professor at Georgetown 
University and expert on Chinese energy policy. But, she noted, "Their academic work is 
certainly influential to policy. It doesn't set policy." 

The comments also sparked a wave of inaccuracies. A number of news outlets reported that the 
cap would come in 2016; others erroneously described He's comments as China's official 
emissions pledge to the U.N. climate change treaty talks. 

Yang Fuqiang, a senior adviser on energy and climate change at the Natural Resources Defense 
Council in Beijing, said, "1 think Reuters misinterpreted He Jiankun's point. He did not say China 
will set a total emissions cap in 2016. He said China will set the cap in the nation's next five-year 
development plan, which ranges from 2016 to 2020.” 

Indeed, by evening yesterday, He had backpedaled, telling Reuters that his comments had been 
only his "personal view." 

He could not be reached by CUmateWire for comment. 

Still, climate analysts said that whether or not He's statements were an indication of policy to 
come, China does have major new policies in the works. 

Lewis noted that last year, for the first time ever, the country known for building "a power plant 
per week" installed more non-fossil-fuel power capacity than fossil-fuel capacity. Meanwhile, 
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she said, the government in light of devastating air pollution problems is considering a total cap 
on coal consumption by 2020. That, she noted, opens the door to a peak emissions year, 

NRDC's Yang agreed, saying that He's predictions are also in line with his expectations. He said 
that if China's coal consumption peaks by 2020, which many researchers believe will happen, 
there is near certainty that emissions will then peak by 2030. 

"The possibility that China's coal consumption will peak by 2020 is very high," he said. "In the 
past, there was no consensus among government institutes, companies and the general public in 
terms of reducing coal use. But since air pollution has become a crisis in China, we have that 
consensus now," Yang said, "The central government has exerted so much effort, spent so much 
money and got the Chinese society on its side. If this still can't bring a peak on coal 
consumption, 1 don't know what can." 

In Bonn, Gennany, where diplomats are meeting for a midyear U.N. climate negotiating session, 
both the U.S. power plant targets and the suggestion from China were greeted with 
circumspection by representatives of the countries most affected by climate change. 

"We welcome the emission reduction announcements by the two top GHG emitters, because 
these provide high hopes for the success of 20 1 5 agreement," Prakash Mathema, who leads the 
group of least-developed countries in the negotiations, told ClimaleWire. 

But he said both possible targets, "whilst useful, may not be enough to put the world on a less- 
than-2-degree-Celsius pathway. So we look forward to further improvements in these policies, 
and announcements from other big emitters, as well." 

Reporter Coco Liu contributed. 


Behind the Mask - A Reality Check on China’s Plans for a Carbon Cap 

By ANDREW C. REVKIN 
June 3, 2014 

http://mobile.nvtimes.eom/blogs/dotearth/2014/06/03/behind-the-mask-a-realitv-check-on-chinas- 

plans-for-a-carbon-cap/ 

BEIJING — Having covered China’s stance on global warming since 1988 , I’ve gotten attuned 
to the need to tread carefully when something is said that feels like a shift in the official position 
of this greenhouse gas giant. 

The ancient Chinese mask-changine dance that 1 saw here Tuesday night (at a dinner for 
participants in a meeting on science and sustainable development ) came to mind in considering 
the unraveling of news a few hours earlier of an official Chinese plan for a firm cap on emissions 
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of carbon dioxide, hard on the heels of President Obama’s proposed carbon pollution rules for 
existing American power plants. 

Here’s how things played out. An adviser to the Chinese government on climate change was 
quoted by Reuters as saying the following at a Beijing climate-policy conference on Tuesday: 

The government will use two ways to control C02 emissions in the next five-year plan, by 
intensity and an absolute cap. 

The comment came from He .liankun , a professor at Tsinghua University and deputy director of 
China’s Expert Committee on Climate Change, speaking at an international forum on market 
mechanisms for low-carbon development sponsored by Tsinghua and Harvard University. 

The story quickly pivoted to how significant this would be given the context of President 
Obama’s move and informal climate talks starting on Wednesday in Bonn, Germany, aimed at 
setting the stage for fresh climate treaty work later this year at the United Nations and in Lima, 
Peru. 

The Guardian quickly followed Reuters with “ China pledges to limit carb o n emissions for first 
time .’’ a piece canvassing climate campaigners but offering no reinforcing input from the 
Chinese government, 

I consulted with The Times’s Beijng bureau. Christopher Buckley, a reporter [based in Hong 
Rong] who in 201 1 had covered China’s emissions plans [and similar pushes from advisers to 
adopt a cap] while with Reuters, spoke with He Jiankun, who told him repeatedly that he did not 
in any way speak for the government, or the full expert climate committee. 

Here’s Buckley’s translation: 

It’s not the case that the Chinese government has made any decision. This is a suggestion from 
experts, because now they are exploring how emissions can be controlled in the 13th Five Year 
Plan.... This is a view of experts; that’s not saying it’s the government’s, I’m not a government 
official and 1 don’t represent the government. 

A Reuters reporter told me tonight that a correction was being posted f it's he rd, but not before 
other newspapers - i ndudin u U SA Today with a piece o n China's “emissions pledue’’ - built on 
the report. 

Other, more recent news coverage has reflected that this isn’t China’s position, although many 
experts in Beijing (including at the meeting I’m participating in) foresee an eventual cap and a 
peak in China’s emissions sometime after 2030. 

Here’s more from other news outlets. The China News Service, a state-run news agency, also 
re ported on the comments made by Profe.ssor He at the Tsinghua-Harvard forum but made no 
mention of proposals for a quantitative cap on carbon dioxide emissions. 
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The Financial Times posted “ China climate adviser urges emissions cap .” 

Recalling that all energy forecasts need to be treated with a healthy dose of skepticism, best 
guesses for a peak in China’s greenhouse gas emissions tend to center on the 2030s, as reflected 
in this paper earlier this year in the journal Energy Policy: “ Peak energy consumption and C02 
emissions in China .” 


Here’s the abstract: 


China is in the processes of rapid industrialization and urbanization. Based on the Kaya identity 
\a fyrnnila drawinv on economic acfivilv. enerpv use and other factors to delermme a country’s 
areenhouse-vas immcl ]. this paper proposes an analytical framework for various energy- 
scenarios that explicitly simulates China's economic development, with a prospective 
consideration on the impacts of urbanization and income distribution. With the framework, 
China's 2050 energy consumption and associated C02 reduction scenarios are constructed. Main 
flndings are: (1) energy consumption will peak at 5200-5400 million tons coal equivalent (Mtce) 
in 2035-2040; (2) C02 emissions will peak at 9200-9400milliontons (Mt) in 2030-2035, whilst 
it can be potentially reduced by 200-300Mt; (3) China's per capita energy consumption and per 
capita C02 emission are projected to peak at 4tce and 6.8t respectively in 2020-2030, soon after 
China steps into the high income group. 

Things could potentially speed up, as some have noted , but there are limits to the pace at which 
China can develop enough cleaner energy alternatives to cut back on coal burning. Professor He 
noted this in the Reuters article: 

He said China’s greenhouse gas emissions would only peak in 2030, at around 1 1 billion tonnes 
of C02-equivalent. Its emissions currently stand at around 7-9.5 billion tonnes. But He said that 
would depend on China achieving a real reduction in coal consumption from sometime around 
2020 or 2025, and on the nation meeting its target of having 150-200 gigawatts of nuclear power 
capacity by 2030. The share of non-fossil fuels in China’s energy mix would reach 20 to 25 
percent in 2030, He added. 

Once an emissions peak and rough timeline are clearer, you can be sure a cap will be announced 
— but only when the trajectories are already in place to make it a sure bet. 

We’re already locked in for substantial human-driven climate change, but the intensifying focus 
on a post-fossil future in both China and the United States points to a real prospect that much of 
the world’s remaining coal will stay in the ground in the end . 

Addendum | To get a clearer view of China’s stance on who needs to do what, and when, on C02 
emissions, click back to my interview last fall with Zou Ji, the deputy director of China’s 
National Center for Climate Change Strategy: 
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Environment and Public Works Committee Hearing June 18, 2014 
Follow-Up Questions for Written Submission 

To: Senators Barbara Boxer. Chairman, and David Vitter. Ranking Member. Environment and 
Public Works Committee. 


Thank you for the opportunity to testify at this Senate hearing. Since the topic of the hearing, 
“Climate Change: The Need to Act Now,” concerned a scientific topic and the application of 
science to policy, and since I was the only professional scientist testifying at the hearing, and 
since there was as a result a question as to who is a scientific expert, I w'ould like to add the 
following infonnation to the record, with the hope that this will be useful to the Committee in its 
future consideration of this important question. 

My doctorate is in biology (Rutgers University 1968) and since 1968 1 have done research on the 
theory of global warming and its possible ecological effects, I would like to put into the record a 
list of my scientific publications that have dealt with many aspects of this topic, as follows: 

DANIEL B. BOTKIN GLOBAL WARMING RELATED BOOKS AND ARTICLES 

Publications: Books 

1. West, D.C., H.H. Shugart and D.B. Botkin ( eds. l. 1981, Forest Succession: 
Concepts and Applications^, Springer- Verlag, NY., 517 pp. 

2. Botkin, D.B. and E.A. Keller, 1987, Environmental Studies: Earth as a Living 
Planet, Charles E. Merrill, Pub. Co., Columbus, Ohio, 500 pp, {2nd edition; 1st 
edition published 1982). 

3. Botkin, D.B., Caswell, M., Estes, J.E., and A. Oho, (Eds.) 1989, Changing the 
Global Environment: Perspectives on Human Involvement, Academic Press, N.Y. 

4. Botkin, D.B., 1990, Discordant Harmonies: A New Ecology for the 21st Century, 
Oxford University Press. 

5. Botkin, D.B., 1993. Forest Dynamics: An Ecological Model, Oxford University 
Press. 

6. Botkin, D. B., 1993, JABOWA-II: A Computer Model of Forest Growth, Oxford 
University Press, N.Y. (Software and manual) 

7. Skinner, B,, S, Porter, and D.B. Botkin, 1999, The Blue Planet, John Wiley & 
Sons, N.Y. 

8. Botkin, D. B. and E. A.. Keller, 1995 (1"' edition) 1997 (2"'’ edition), 1999 (3"“ 
edition), 2003 (4*" edition), 2004 (S'” edition), 2007 (6"’ edition), 2009 (7* edition), 
2011 (8*’ edition), 2014 (9* edition) Environmental Sciences: The Earth as a 
Living Planet, John Wiley, New York. 
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9. Keller, E. A., and D. B. Botkin, 2007. Essential Environmental Science John 
Wiley, New York. 

10. Botkin, D. B., 2010 Powering The Future: A Scientist’s Guide to Energy 
Independence, FT Press, Upper Saddle River, NJ. 

11. Botkin, D. B., 2012, The Moon in the Nautilus Shell: Discordant Harmonies 
Reconsidered, Oxford University Press, in press. 

Publications: Published Articles: 

12. Botkin, D.B., J.F. Janak and J.R. Wallis, 1973, Estimating the effects of carbon 
fertilization on forest composition by ecosystem simulation, pp. 328 - 344, In: 
G.M. Woodwell and E.V. Pecan, eds.. Carbon and the Biosphere , Brookhaven 
National Laboratory Symposium No. 24, Technical Information Center, 
U.S.A.E.C., Oak Ridge, TN. 

13. Botkin, D.B., 1976, The role of species interactions in the response of a forest 
ecosystem to environmental perturbation, pp. 147 - 171. In: B.C. Patten, (ed.). 
System Analysis and Simulation in Ecology , vol. IV. Academic Press, NY. 

14. Botkin, D.B., 1977, Forests, lakes and the anthropogenic production of carbon 
dioxide, BioScience 27 : 325 - 331 . 

15. Woodwell, G.M., R.H. Whittaker, W.A. Reiners, G.E. Likens, C.A.S. Hall, C.C. 
Delwiche, and D.B. Botkin, 1978, The biota and the world carbon budget. 

Science 199: 141 - 146. 

16. Ralston, Charles W.; G. M, Woodwell; R. H. Whittaker; W. A. Reiners; G. E. 
Likens; C. C. Delwiche; D. B. Botkin 1979 Where has all the carbon gone? 
Science, New Series, Vol. 204, No, 4399. (Jun, 22, 1979), pp. 1345-1346, 

17. Botkin, D.B., 1982, Can there be a theory of global ecology? J. ofTheor. Bio l. 96 : 
95 - 98. 

18. Botkin, D.B., 1984, The Biosphere: The New Aerospace Engineering Challenge. 
Aerospace America, July 1984, p. 73-75. 

19. Botkin, D.B., J.E. EEstes, R.M. MacDonald, M.V. Wilson, 1984, Studying the 
Earth's Vegetation from Space, BioScience 34(8):508-514. 

20. Botkin, D.B. and S.W. Running, 1984, Role of Vegetation in the Biosphere, 
Purdue University Machine Processing of Remotely Sensed Data (Symposium), 
pp. 326-332. 
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21. Davis, M. B. and D. B. Botkin, 1985, Sensitivity of the Cool--Temperate Forests 
and Their Fossil Pollen to Rapid Climatic Change, Quaternary Research 
23:327-340. 

22. Botkin, D. B., 1985, The Need for A Science of The Biosphere, Interdisciplinary 
Science Reviews, ^0{3):267 -278. 

23. Yool, S.R., J.L. Star, J.E. Estes, D.B. Botkin, 1985, Analysis of Image Processing 
Algorithms for Classifying the Forests of Northern Minnesota, Proceedings, 
Tenth Wm. T. Pecora Memorial Remote Sensing Symposium, Fort Collins, 
Colorado. 

24. Yool, S. R. , J. L. star, J. E. Estes, D. B. Botkin, D. W. Eckhardt, and F. W. Davis, 
1986, “Performance analysis of image processing algorithms for classificiation of 
natural vegetation in the mountains of Southern California,” Int. J. Remote 
Sensing, 7 (5): 683-702 

25. Botkin, D.B,, 1985, The Science of the Biosphere, Origin of Life 15:319-325. 

26. A.A.Orio and D. B. Botkin (eds.),1986, Man's Role in Changing The Global 
Environment, Proceedings International Conference, Venice, Italy, 21-26 
October, 1985; The Science of the Total Environment 55: 1-399 and vol 56:1- 
415, 

27. Botkin, D. B.(ed.), M. B. Davis, J. Estes, A. Knoll, R. V. O'Neill, L. Orgel, L B. 
Slobodkin, J. C, G. Walker, J. Walsh, and D. C. White. 1986. Remote Sensing 
of the Biosphere, National Academy of Sciences, Washington, D.C, 

28. Botkin, D.B,, 1989, "Science and The Global Environment," pp, 3 - 14 (Chapter 
1) in 

29. Botkin, D.B., M. Caswell, J.E. Estes, A.Orio (eds) Man's Role in Changing The 
Global EnvironmentPerspectives on Human Involvement, Academic Press, 
Boston. 

30. Stolz, J.F. Botkin, D.B. and M.N.Dastoor, 1989, "The Integral Biosphere", pp. 31- 
49 (Chapter 3) in M. B. Rambler and L. Margulis ( eds .), Global Ecology:Towards 
a Science of the Biosphere , Academic Press Pub., Boston. 

31. Botkin, D. B., R. A. Nisbet, and T. E. Reynales, 1989, "Effects of Climate Change 
on Forests of the Great Lake States, pp.2-1 to 2-31 in The Potential Effects of 
Global Climate Change on the United States, J. B. Smith and D. A. Tirpak (eds.) 
U. S. Environmental Protection Agency, Washington, D. C., EPA -203-05-89-0. 

32. Rosenfeld, A. H,, and D. B, Botkin, 1990, Trees Can Sequester Carbon, Or Die, 
Decay, and Amplify Global Warming: Possible Positive Feedback Between 
Rising Temperature, Stressed Forests, and COj, Physics and Society 19:4pp. 
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33. Botkin, D. B. and L. Simpson, 1990, Biomass of the North American Boreal 
Forest: A step toward accurate Global Measures: Biogeochemistry 9:161-174. 

34. Botkin, D. B. and L. G. Simpson, 1990, Distribution of Biomass in the North 
American Boreal Forest, pp. 1036-1045 in G. Lund (ed.) Proceedings of the 
International Conference on Global Natural Resource Monitoring and 
Assessments: Preparing for the 21st Century, American Society for 
Photogrammetry and Remote Sensing. 

35. Botkin, D. B. and R. A. Nisbet, 1990, Response of Forests to Global Warming 
and CO 2 Fertilization, Report to EPA . 

36. Botkin, D. B., D. A. Woodby, and R. A. Nisbet, 1991, Kirtland's Warbler Habitats: 
A Possible Early Indicator of Climatic Warming, Biological Conservation 56 (1): 
63-78. 

37. Botkin, D. B. 1991 , Global Warming and Forests of the Great Lakes States: An 
example of the use of Quantitative Projections in Policy Analysis 

38. An Essay Submitted for the George and Cynthia Mitchell International Prize 
Competition, 1991, which won first prize and was published by the Mitchell 
Foundation, Houston, TX. 

39. Hall, F.G., D. B. Botkin, D. E. Strebel, K. D. Woods, and S. J. Goetz, 1991, Large 
Scale Patterns in Forest Succession As Determined by Remote Sensing, 

Ecology 72: 628 - 640. 

40. Botkin, D. B., 1991 , A New Balance of Nature, The Wilson Quarterly, XV: 61-65; 
68-72. 

41 . Botkin, D. B., 1991, Global Warming: What it is. What is Controversial About it, 
and What We Might Do in Response To It, UCLA J. of Environmental Law and 
Policy, 9: 119-142. 

42. Woods, K.D., A. H. Fieveson, and D. B. Botkin, 1991, Statistical error analysis 
for biomass density and leaf area index estimation, Canad. J. Forest Research, 
21: 974-989, 

43. Botkin, D. B., R. A. Nisbet, S. Bicknell, C. Woodhouse, B. Bentley, and W. 
Ferren, 1991, Global Climate Change and California's Natural Ecosystems, pp. 
123 - 149 in J. B. Knox (ed.). Global Climate Change and California: Potential 
Impacts and Responses, University of California Press, Berkeley. 

44. Botkin, D. B., and R, A. Nisbet, 1992, Forest response to climatic change: 
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At the hearing, the statement was made repeatedly that 97% of scientists agreed 
that human-caused global warming was happening. I would like to clarify the basis for 
that assertion and what the facts actually are. The publication: David R. Legates, Willie 
Soon, William M. Briggs, Christopher Monckton of Brenchley 2013, Climate Consensus 
and ‘Misinformation’: A Rejoinder to Agnotology, Scientific Consensus, and the 
Teaching and Learning of Climate Change, Science & Education. (10.1007/s1 1191- 
013-9647-9) August 2013, reanalyzes the basis for this statement and concludes 
“Inspection of a claim by Cook et al. (Environ Res Lett 8:024024, 2013) of 97.1 % 
consensus, heavily relied upon by Bedford and Cook, shows just 0.3% endorsement of 
the standard definition of consensus: that most warming since 1950 is anthropogenic.” 
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Here Come The Kochs 

BY CAP ACTION WAR ROOM ON lUNE 17, 2014 AT 5:59 PM 


Billionaire Koch Brothers Gear Up To Spend Hundreds Of Millions in 2014 

It's a been busy month for the billionaire right-wing donors and industrialists Charles 
and David Koch. The brothers, along with their spiderweb of dark money groups , are 
actively raising vast sums of money to influence federal, state, and even local elections 
and promote policies that benefit their bottom line at the expense of everyone else. 

Here is some of the latest reported news of what the Kochs are up to these day: 


• Planning To Spend Nearly $300 Million On The 2014 Elections. In an exclusive 
retreat at a fancy California resort near Laguna Beach last week, the Koch brothers 
and wealthy allies unveiled a new strategy for the 2014 elections with an initial 
fundraising target of $290 million. The retreat, which featured political allies 
including Sen. Marco Rubio of Florida and libertarian political scientist Charles 
Murray, is the most recent of a number of big and small gatherings so far to 
appeal to select wealthy conservative donors. 

• Starting A New Dedicated Anti-Environment Effort. As leaders of a vast oil-and- 
gas conglomerate, the Koch brothers have a direct financial interest in blocking 
regulations to curb carbon pollution. They already fund a multitude of right-wing 
anti-environment groups, including the American Energy Alliance, which has 
targeted Democrats for potentially supporting a carbon tax. Now, the Kochs are 
dedicating a new initiative under their central fundraising network Freedom 
Partners that will aim to repeal successful state renewable energy standards and 
block the president's proposed regulations to cut carbon emissions from power 


hltpi/fthinfiprogress.org/iyogress-repa-t/here-come-the-kDchs/ 
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Wing Candidates. Previously, the Koch brothers mostly tunneled their 
unprecedented political spending into issue-based attack ads slamming 
progressive policies. That's now changing. As reported yesterda y, the Koch 
network is starting a new Super PAC called Freedom Partners Action Fund that 
plans to spend at least $1 5 million in 2014 supporting right-wing candidates (as 
well as attacking progressives, as you might expect). 


• Continuing To invest Heavily In State And Local Policymaking. Americans For 
Prosperity, traditionally the Koch brothers' most active political arm, is ramping up 
staff in states across the country to prepare for the 201 4 elections and give a more 
intense focus toward state and local politics and policy. Paid staff is now at 240 in 
32 states, up from 100 in 2010. The group's president, Tim Phillips, isn't shy about 
their desire to influence policy at any level: "at the state level, I would argue, it's 
been a once-in-a-generation moment offree-market policy victories," 


Meanwhile, Senate Majority Leader Harry Reid has been working to expose the influence 
that the Koch brothers have on American politics. In the wake of the recent Supreme 
Court decisions striking down contribution limits, he has forcefully pushed for a 
constitutional amendment to put limits on campaign spending and called the flood of 
dark money like the Koch brothers' "the greatest threat to our democracy that I have 
witnessed during my time in public service." 


BOTTOM LINE; The Koch brothers' enormous spending to influence elections and 
policy outcomes is not slowing down at all in 201 4. If anything, it is becoming more 
expansive, with new organizations joining the network and an increased focus on the 
state and local level. The more they spend trying to influence our political system to 
protect their bottom lines at the expense of everyone else, the more important it 
becomes to expose their goal and work to stop their outsized influence. 


Like CAP Action on Facebook and follow us on Twiner ! 


2j2 
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286 


&'19/2014 


Kochs lauKtinewsupe" PAC for rricKerm fight- POUTlCO.com Print View 


CAMPAIGN l^ro 

BBUBf 


RS¥P> 


JUNE 25 
5:30 p.m. 

Sponsored by ^ ^ 


POLITICO 

Kochs launch new super PAC for midterm fight 

By Kenneth P, Voge! and Darren Goode 
June 16, 2014 08.20 PM EDT 

During a closed-door gathering of major donors in Southern California on Monday, the 
political operation spearheaded by the Koch brothers unveiled a significant new weapon in 
its rapidly expanding arsenal — a super PAC called Freedom Partners Action Fund. 

The new group aims to spend more than $15 million in the 2014 midtemt campaigns — part 
of a much larger spending effort expected to total $290 million, sources told POLITICO., 

it’s an evolution for billionaire industrialists Charles and David Koch. The vast network of 
political nonprofit groups they helped build has mostly tunneled its unprecedented political 
spending into issue-based campaigns that usually slam Democrats for supporting big 
government but seldom explicitly ask voters to support GOP candidates. 


(Also on POLITICO: Inside trie money wars) 


That's expected to change under Freedom Partners Action Fund, according to Marc Short, 
president of Freedom Partners Chamber of Commerce, an increasingly powerful force in the 
Koch network that will operate in association with the new super PAC. 

“The Freedom Partners Action Fund will support candidates who share our vision of free 
markets and a free society and oppose candidates who support intrusive government 
policies that push the American Dream out of reach for the American people,” Short told 
POLITICO after a presentation to donors at the St. Regis Monarch Beach resort in Dana 
Point, California. 

The gathering is the latest in a series of twice-annuaiso-caiied seminars that the Kochs started 
holding in 2003 to raise cash from wealthy donors after treating them to a series of slickly 
produced presentations from handpicked politicians, conservative media stars and 
operatives from Koch-backed groups. 

(Also on POLITICO: Hobby Lobby alms for Obamacare win, Christian nation) 

Freedom Partners, which was created in 201 1 , now organizes and hosts the seminars. The 
theme of the St. Regis seminar — “American Courage; Our commitment to a free society” — 
was printed on massive posters evoking an idyllic turn-of-the-century immigration motif. The 
posters, which depicted an immigrant family gazing in awe at the Statue of Liberty in the 
distance, were displayed throughout the St. Regis. A photo of one was provided upon 
request to POLFTICO by Freedom Partners spokesman James Davis, who explained that the 
purpose of the seminar was “continued discussions about advancing a free society with the 
theme of American Courage." 


ht!p://dyi,pditico.caiVprjntstory,cfrn?ujid=^15CD43-F80C-48BF-9S^D-EBK8655BD27 
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Among the dignitaries who was scheduled to address the crowd was Sen. Marco Rubio (R- 
Fla.), whose office declined to comment on his appearance. It was initially reported by the Daily 
Beast, which also first reported the $290 million overall spending goal. 

Democrats are sure to seize on the new Freedom Partners super PAC as yet more fodder in 
their mounting campaign to caricature the brothers as evil puppeteers manipulating Republicans. 
The Democratic Congressional Campaign Committee sent a fundraising missive Sunday 
declaring the Daily Beast’s report “AWFUL NEWS” and pleading “if we can’t start closing this 
gap TODAY, the Koch brothers WILL buy the election for John Boehner and the GOP.” 

A spokesman for Koch Industries, the Koch brothers' privately held industrial conglomerate, 
referred all questions to Freedom Partners. A Koch Industries website entry posted before 
Freedom Partners took over responsibility for the seminars describes them as an opportunity 
for “America’s greatest philanthropists and most successful business leaders” to "discuss 
solutions to our most pressing issues and strategies to promote policies that will help grow 
our economy, foster free enterprise and create American jobs.” 


Follow @politico 


The events are typically held under extremely tight security and attendees are warned not to 
divulge the proceedings. They typically conclude with pledge sessions that have almost a 
revival-type feel where it’s not unusual for donors to promise six- and seven-figure checks into 
the political cash pool that is now administered by Freedom Partners. Since most of the 
groups in the network don’t disclose individual donations, the names of the donors are often 
kept secret. 

The new super PAC, by contrast, will be obligated to disclose its donors, which makes it 
unique in Koch World and seems to be part of a move by Freedom Partners to introduce 
some transparency into the network’s activities. 

Freedom Partners Chamber of Commerce, unlike the super PAC, is registered as a 501 (c)6 
trade association, a section of the Tax Code that allows groups to shield donors’ names. It 
initially acted as something of a bank lor the Koch network, mostly writing grants to other groups 
to air ads or mobilize activists around small-government, free-market issues. But Freedom 
Partners, which doled out $236 million in grants in 2012, is playing an increasingly larger role, 
including airing its own ads, as the Koch network moves to centralize its political operations. 

During breakout sessions Sunday at the St. Regis, Freedom Partners research director 
Karen Steward Joined veteran Koch aide Nancy Pfotenhauer, now a senior adviser to the 
group, to talk about its expanded spending on energy-related issues, which is expected to 
include more than $13 million in spending ahead of the midterms. 

The energy initiative is seen by Koch Kremlinologists as emblematic of Freedom Partners’ 
growth. Whereas in 2012, the group donated $1.5 million to American Energy Alliance, a 
nonprofit group that aired $3.6 million of ads attacking President Barack Obama over rising gas 
prices, now Freedom Partners is increasingly also taking on such campaigns itself. 

AEA president Tom Pyle welcomed Freedom Partners’ expanded footprint, which he cast as 
important in winning an increasingly contentious debate around energy issues and greenhouse 
gas omissions that has drawn big-spending by deep-pocketed environmental groups and liberal 
donors. The retired San Francisco hedge fund billionaire Tom Steyer is planning to 
underwrite a $ioo-miiiion campaign to elect candidates who support aggressive efforts to 


http://dyn.politico.conVprintstory.cfm?uuid=5B15CD43-FK}C-48BF-9^D-ffi52865^D27 
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combat climate change. Steyer has sought cash for his political effort from rich donors who 
attend secretive gatherings Of the liberal Democracy AlSatlce club, which bears some similarities to 
the Koch network and its meetings. 

“The fact that the Freedom Partners network has recognized this and is throwing their hat into 
the ring on energy and environmental issues is welcoming news,” said Pyle. “We’re pleased 
that they are Joining the fight to promote free market energy policies that will improve the lives 
of millions of Americans.” 

The Koch network raised $70 million at its first donor seminar of the 2014 election cycle in 
April 201 3, as revealed in the new book, "Big Money: 2.5 amon Dollars, one Suspicious Vehicle, and a 
Pimp — on the Trail of the Ultra -Rich Hijacking American Politics," And the Daily BeaSt reported that the 
network collected nearly $170 million in pledges at its January seminar, making $290 million 
a seemingly attainable goal. 

The projected tally underscores the migration of power and money away from the political 
party committees to major donors and outside groups, generally, and the Koch network 
specifically. In 2012, the biggest spending party congressional campaign arm — Democratic 
Congressional Campaign Committee — spent only siss million. 

(6)2014 Poi.rncoLLc 
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State of West Virginia 
Office of the Attorney General 


Patrick Morriscy (304) 55S-202 1 

Attorney General , , Fax (304) 558-0410 

June 6, 2014 


Via Certified Mail & Email 
The Honorable Gina McCarthy 
Administrator 

U.S. Environmental Protection Agency 
1 200 Pennsylvania Ave., N.W. 

Washington, DC 20460 
McCarthy.Oina@EPA.gov 

Re: EPA’s Asserted Authority Under Section lU(d) Of The Clean Air Act To 

Regulate CO 2 Emissions From Existing Coal-Fired Power Plants 

Dear Administrator McCarthy: 

On June 2, 2014, the United States Environmental Protection Agency (“EPA”) launched 
one of the most far-reaching and expensive regulatory projects in American history: the Carbon 
Pollution Emission Guidelines for Existing Stationary Sources: Electric Ulility Generating Units 
(“Proposed Rule”).' The Proposed Rule seeks to impose limitations on CO 2 emitted from 
existing coal-fired power plants, requiring a staggering 30% reduction in the emissions fiom 
these plants across the country in a mere 15 years.' West Virginia — a major consumer of coal- 
gencrated electricity and one of the leading producers of coal — will be uniquely banned by the 
restrictions of the Proposed Rule. 

As the chief legal officer for the State of West Virginia, I respectfully request that you 
withdraw the Proposed Rule immediately because EPA lacks the legal authority to adopt that 
Rule. In the Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for 
Existing Electric Utility Generating Units (“Legal Memorandum” or “Mem.”) that was issued 
together with and incorporated by reference into the Proposed Rule,^ EPA offers only one legal 
basis for the Rule: the rarely invoked Section 111(d) of the Clean Air Act (“CAA”). See 42 
U.S.C. § 741 1(d). The problem is that Section 11 1(d) affirmatively excludes precisely what EPA 
is attempting to do in the Proposed Rule. 


‘ The Rule has not yet been published in the Federal Register and is currently available at 
hltp:t/www2.epa.gov/site.s.'production/files/20I4-05/documents/20140602proposal-cleanpowetplan,pdf. 

^ hrtp://www2.epa.gov/sites/productjon/ftles/20l4-05/docuraenEs/2014Q602tsd-legai-memorandum.pdf, 


State Capitol Building 1, Room E-26. 1900 Kanawha Boulevard East, Charleston, WV 25305 
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As this letter explains, EPA lacks authority under the plain text of Section 1 ! 1(d), as it 
appears in tlie United States Code, to promulgate the Proposed Rule. Section 1 n(d) expressly 
prohibits EPA from regulating “any air pollutant . . . emitted from a(n] [existing] source categoiy' 
which is regulated under [the national emission regime in Section 112 of the CAA].” 42 
U.S.C, § 7411(d). Given that EPA has imposed extensive and onerous regulations on existing 
coal-fired power plants under Section 1 12, the agency cannot now use Section 1 1 1(d) to require 
regulation of COj emissions from those same e.Kisting plants. This conclusion is so apparent that 
even EPA concedes in its Legal Memorandum that a "literal reading” of Section 11 1(d) prohibits 
the Proposed Rule. Mem, 26; see also 70 Fed. Reg. 15,994, 16,032 (Mar. 29, 2005) (EPA 
making the same admission in a prior rulemaking). 

The only textual justification that EPA’s Legal Memorandum offers for departing from 
the “literal” tenns of Section ll!(d) is unpersuasive. The agency relies entirely on a one- 
sentence clerical entry in the 1990 Amendments to the Clean Air Act that was not codified in the 
U.S. Code but appears in the Statutes at Large. That entry, even EPA has admitted, was clearly a 
mistake because it sought to make a technical correction rendered moot by another amendment. 
See 70 Fed. Reg. at 16,031 (describing the entry as a “drafting error”). Nevertheless, EPA now 
claims that it must give meaning to this mistake and, as a result, has announced an interpretation 
of Section 1 llfd) that directly conflicts with the language in the U.S. Code. EPA’s inteqsretation 
rewrites Section 1 1 1(d) from a prohibition on the regulation of “any air pollutant . . . emitted 
from a source category which is regulated under [Section 1 12],” as stated in the U.S. Code, to a 
more limited prohibition on the regulation of “any hazardous air pollutant” emitted from such a 
source category. This sort of reasoning would be wrong under any circumstance, but it is 
particularly improper here, where it is being offered as the justification for one of the most costly 
regulations in this Nation's history. 

In light of the profound legal infirmities with the Proposed Rule, EPA’s unprecedented 
policy will not survive judicial review. As such, it would be contrary to the public interest to 
proceed with publication in the Federal Register. Failure to withdraw the Proposed Rule will 
only cause citizens, States, industry, and environmental groups to waste valuable resources 
analyzing and commenting on a futile endeavor. Moreover, given the short timeframe for 
compliance with the Rule’s objectives, many of these parties will be required to incur significant 
and unneces.sary costs. This will trigger unwarranted market responses and economic dislocation 
from coerced reduction of the use of coal as parties struggle to meet the anticipated requirements. 
This is unacceptable. No matter how fen'ent the desire by some to advance the policies 
underlying these regulations, EPA cannot — and should not- — do so at the expen.se of the rule of 
law. 


A. EPA Has Conceded That The Proposed Rule Is Unlawful Under The “Literal” 
Terms Of The Clean Air Act 

The only authority invoked by EPA for the onerous requirements in the Proposed Rule is 
Section 111(d) of the Clciin Air Act, a little-used provision that grants EPA limited power to 
require States to regulate air pollutants from existing sources. Mem. 1 1-12. As it appears in the 
U.S. Code, Section lUfd) requires the EPA Administrator under narrow circumstances to 
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“prescribe regulations which shall establish a procedure . . . under which each State shall submit 
to the Administrator a plan which establishes standards of performance” for certain existing 
sources and certain air pollutants. Among other things, the statutory provision specifically 
excludes from the Administrator’s authority the power to prescribe regulations relating to 
“standards of performance for any existing source for any air pollutant . . . emitted from a source 
category which is regulated under section 7412 of this title [i.e., Section 1 12 of the CAA].” 42 
U.S.C. § 741 1(d). EPA admits in its Legal Memorandum for the Proposed Rule that “a literal 
reading of that language" means that "EPA ejan] not regulate any air pollutant from a source 
category regulated under section 112” of the Clean Air Act. Mem. 26 (emphasis added); accord 
70 Fed. Reg. at 16,032 (EPA reaching the same conclusion). Simply put. Section 1 1 l(d)’s plain 
text provides that if an existing source category is regulated under Section 1 12, that source 
category may not also be regulated under Section 1 1 1(d). 

The regime codified in Sections 1 12 and 111 is part of a measured, coherent approach to 
regulating air pollutants from new and existing pollution sources. Section 1 12 of the Clean Air 
Act concerns national emissions standards for hazardous air pollutants (“HAPs") emitted from 
any number of new and existing sources. See 42 U.S.C. § 7412. Whether a source category is 
regulated under Section 112 is generally dependent upon a number of factors. Id. § 7412(c). 
With regard to coal-fired power plants, Congress specidly provided that those sources need only 
be regulated under Section 1 12 if the Administrator finds such regulation to be “appropriate and 
necessaiy.” M, § 7412(n). Section 11 1(d) in turn addresses the emission of air pollutants emitted 
from existing sources not regulated under Section 112. Specifically, when EPA has chosen not 
to regulate a source category nationally under Section 112, emissions from existing sources 
within that category must be subject instead to state-by-state emission standards under Section 
1 1 1 (d), assuming certain other predicates have been satisfied. The rest of Section 111, which is 
not at issue here, is not restricted by the scope of Section 112 and concerns national emissions 
standards for air pollutants emitted from new sources. 

In the present case, it is clear that EPA has no authority under Section 1 U(d) to regulate 
“any” emission from coal-fired power plants, including CO 2 emissions. EPA categorized coal- 
fired power plants as part of a “soiuce category” under Section 1 12 in 2000, see 65 Fed. Reg. 
79,825, 79,826 (Dec. 20, 2000), and the D.C. Circuit in 2008 rejected EPA’s attempt to withdraw 
that finding, see New Jersey v. EPA, 517 F.3d 574 (D.C. (5ir. 2008). Then, in 2012, EPA 
imposed significant Section 112 restrictions on coal-fued power plants, see 77 Fed. Reg. 9,304 
(Feb. 16, 2012); 40 C.F.R. Part 63 subpart UUUUU, which the D.C. Circuit recently upheld, see 

also White Stallion Energy Ctr., LLC v. EPA, __ F.3d, , 2014 WL 1420294 (D.C. Cir. Apr. IS, 

2014). Under the “literal” reading of Section 1 1 1(d), Mem. 26, these rules regulating existing 
coal-fired power plants under Section 112 prohibit EPA from invoking Section 11 1(d) to adopt 
the Proposed Rule. 

B. EPA’s Arguments Based Upon A Clerical “Drafting Error” In The 1990 Clean Air 

Act Amendments Cannot Displace The “Literal” Terms Of Section 111(d) 

Faced with the unambiguous terms of Section 1 1 1(d) in the U.S. Code, EPA falls back in 
its Legal Memorandum to an erroneous prior analysis that the agency conducted in 2005, in 
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which it concluded that Section 111(d) is actually “ambiguous” and therefore subject to the 
agency’s “reasonable” interpretation. Mem. 8, 26, That 2005 analysis— which was part of a rule 
under Section 1 11(d) that the D.C. Circuit vacated in New Jersey v. EPA, 517 F.3d 574 — based 
its conclusion entirely upon a clerical entry in the 1990 Amendments to the Clean Air Act that 
was not codified in the U.S. Code but appears in the Statutes at Large. According to EPA, the 
1990 Amendments included two entries relevant to Section 1 1 1(d). Both entries appear in the 
Statutes at Large, but only the first amendment — described by EPA as the “substantive” one — 
was incorporated into the U.S, Code. EPA argues that the mere existence of the second, clerical 
amendment creates an ambiguity sufficient to call into doubt the language of Section 111(d) in 
the U.S. Code. EPA’s attempt to displace the plain terms of Section 111(d) was wrong in 2005 
and remains so today. 

1 . The Clerical ''Drafting Error " In The 1 990 Clean Air Act Amendments Does Not 

Create An Ambiguity In The Terms Of Section HI(d) 

As a threshold matter. EPA's analysis is wrong because the one-sentence clerical entry- 
referred to by EPA falls far short of the .showing necessary to cast doubt on tlic plain terms of 
Section 1 n(d) as they appear in the U.S. Code. The “Code of Laws of the United States current 
at any time shall . . . e.stabli.sh priraa fiicie the laws of the United Slates,” I U.S.C. § 204(a). As 
“prima facie” evidence, the language of Section 111(d) in the U.S. Code is displaced only where 
the U.S. Code is “inconsistent” with the Statutes at Large. See Stephan v. United States, 319 
U.S, 423, 426 (1943). There is no inconsistency here, 

A review of the two relevant entries in the Statutes at Large reveals that the clerical entry 
does not create an ambiguity or inconsistency, but rather is — as even EPA has admitted — a 
“drafting error [that] should not be considered.” 70 Fed. Reg. at 1 6,03 1 , 

The firat relevant entry appears in the Statutes at Large among a list of other entries 
making substantive amendments to Section 111. Prior to these amendments in 1990, Section 
1 1 1(d) had prohibited EPA from requiring state-by-stale regulation of any air pollutant on the list 
of HAPs published under Section U2{b)(l)(A), This particular amendment made a significant 
substantive change by replacing the reference to “1 12(b)(1)(A)” with the language that now 
appears in the U.S. Code— “emitted from a source category which is regulated under section 
112.” Pub. L, No, 101-549, § 108(g), 104 Stat, 2399,2467(1990). As a re.sult, the restriction in 
Section 111(d) changed from one focused on HAPs regulated under Section 1 12 to one focused 
instead on source categories regulated under that section. 

The second relevant entry appears much later in the Statutes at Large among a list of 
purely clerical changes — entitled “Conforming Amendments.” Pub. L. No, 101-549, § 302(a), 
104 Stat. 2399, 2474 (1990). As explained in the Senate’s Legislative Drafting Manual, 
“Conforming Amendfflentt.s]” are “amendment[s] of a provision of law that [are] necessitated by 
the substantive amendments or provisions of the bill.” Senate Legislative Drafting Manual 
§ 126(b)(2)(A). They effectuate the sorts of ministerial changes required to clean up a .statute 
after it Itas been substantively amended. Thus, conforming amendments “include[] amendments. 
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such as amendments to the table of contents, that formerly may have been designated as clerical 
amendments.’' M 

Consistent with its description as a conforming amendment, this particular entry sought 
simply to bring up to date the cross-reference in Section 1 1 1(d) to Section n2(b)(l)(A). Other 
amendments to the Clean Air Act in 1990 had eliminated Section 112(b)(1)(A) entirely and 
replaced it with Sections 112(b)(1), n2(b)(2), and U2(b)(3). This clerical amendment was 
designed solely to account for those changes. Specifically, it provided that “Section 1 1 1 (d)( 1 ) of 
the Clean Air Act is amended by striking ‘[1 12](b)(l)(A)’ and inserting in lieu thereof 
‘[112J(b).’” Pub. L, No. 101-549, § 302(a). Unlike the substantive amendment described above, 
this non-substantive amendment would not have changed the restriction in Section 1 1 1(d) from 
its pre-1990 focus on hatardou-s air pollutants regulated under Section 1 12. 

In light of the substantive amendment, however, the second non-substantive amendment 
was clearly an unnecessary mistake or, as EPA has put it, a “drafting error.” When the 
conforming amendment is applied after the substantive amendment, as is required by the very 
nature of conforming amendments, there is no clerical correction left to make because the cross- 
reference to n 2(b)(1)(A) has already been removed by the substantive amendment. This is 
consistent with the codifier’s notation in the U.S. Code that the clerical amendment “could not be 
executed.” Revisor’s Note, 42 U.S.C. § 7411. Where a conforming amendment is entirely 
unnecessary, it is rightly understood as a clerical mistake that need not be given any effect. See 
Am. Petroleum Inst. v. SEC, 714 F.3d 1329, 1336-37 (D.C. Cir. 2013). 

EPA has oorrecliy recognized as much — noting in 2005, for example, that the clerical 
entry “is a drafting error and therefore should not be considered”— but it then wrongly 
determined that it nevertheless “must attempt to give effect to both the [substantive] and 
[clerical] [entries], as they are both part of the current law.” 70 Fed. Reg. at 16,031; accord 
Mem. 21 (recognizing “apparent drafting errors during enactment of the 1990 CAA 
Amendments”). This fundamental flaw dooms EPA’s analysis. As the D.C, Circuit recently 
explained, where a mistake in renumbering a statute and correcting a cross-reference conflicts 
with substantive provisions of that statute, the mistake should be considered most likely “the 
result of a scrivener’s errorf]” and should not be treated as “creating an ambiguity.” Am. 
Petroleum, 714 F.3d at 1336-37, Under this reasoning, it is clear that the clerical entry simply 
“should not be considered,” as EPA originally concluded. 70 Fed. Reg. at 16,031. At the very 
minimum, the existence of such a non-substantive, “drafting error” is not enough to overcome 
the fact that language codified in the U.S. Code is “prima facie” evidence of “the laws of the 
United States.” 1 U.S.C. § 204(a), 

Put another way, EPA now asserts that the non-substantive and substantive 
amendments — if each were implemented into Section 1 1 l(d)’s prior text standing alone would 
create two separate versions of Section 1 1 1 (d). Mem, 24. The first version incorporates only the 
non-substantive amendment and therefore retains the pre-1990 prohibition on regulating HAPs 
under Section in(d), regardless of whether the source category emitting those HAPs is 
regulated under Section 112. The second version is the one that actually appears in the U.S. 
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Code and substantively changes the prohibition to forbidding EPA from regulating under Section 
1 H (d) any air pollutants emitted by any existing source regulated under Section 1 1 2. Mem. 24. 

But this approach of treating both amendments as, in effect, creating two different 
version of 11 1(d) directly contradicts EPA’s concession that the inclusion of the non-substantive 
entry in the Statutes at Large was merely a clerical “drafting error.” Critically, the only evidence 
EPA may use in its attempt to rebut the terms of Section 1 1 1 (d) as expressed in the U.S. Code is 
the Statutes at I^ge, see Stephan, 319 U.S. at 426, and the Statutes at Large simply do not 
reflect two separate versions of Section 111(d). Rather, they reflect only two amendments— one 
a substantive ch.'uige and one a mere clerical entry— and the clerical entry is rendered moot by 
the substantive amendment.^ 

2. EPA ’s Policy Arguments Create No Ambiguity In Section 111(d) 

EPA’s policy arguments against the “literal” terms of Section 111(d) also cannot 
generate an ambiguity where none exists in the plain stalutory text. As a threshold matter, even 
if EPA were correct that the “literal” terms of Section 1 1 1(d) produce overly harsh results for 
EPA’s regulatory authority, EPA may not “redraft a statute in order to avoid what 
the agency characterized as the 'absurd results’ that would flow from the statute’s language” 
where it is, as here, ‘“not inconceivable that Congress meant what the statute says,’” Ass'n of 
Am. R.Rs. V. Surface Transp. Bd., 162 F.3d 101, 105 (D.C. Cir. 1998) (quoting Mova 
Pharmaceutical Corp. v. Shalala, 140 F.3d 1060, 1072 (D.C. Cir. 1998)). In tiny event, EPA’,s 
policy arguments miss the mark because the “literal” terms of Section 111(d) are part of a 
rational regulatory scheme. 

This regime quite logically avoids subjecting existing sources to both new niltional 
standards for hazardous pollutants under Section 112 a,s well as new state-by-statc standards 
under Section 111, while permitting regulation under both Section 1 1 1 and Section 1 12 of new 
sources. Unlike with new sources, the imposition of additional regulatory burdens on existing 
sources raises questions of fairness and lost investments, as existing sources that were built under 
a different regulatory regime may or may not have the technological or financial ability to come 
into compliance with two sets of new rules. Indeed, both Sections 1 12 and 1 1 1(d) recognize that 
the cost of compliance must be weighed against maximum achievable reductions. See 42 U.S.C. 


’ Although some had argued in 2005 and 200S that the clerical entiy should take precedence over the substantive 
entry, EPA repeatedly and properly rejected those arguments as having “no merit.'' Final Brief of Respondent EPA, 
New Jersey v. EPA, 517 F.3d 574 (D.C. Cir. 2008), 2007 WL2155494. at *103 n.33; aaordld Fed. Reg. at 16,031- 
32. For example, the agency has explained that the so-called “last in point of arratigemeiit” rule of statutory 
construction “is inapplicable here, as it applies to discrete sections of the same Act, not competing araendraents to 
the same section of an Act, as is the case here.” 2007 WL 2155494, a; *103 n,33. Indeed, EPA emphatically 
declared that it is “hard to conceive" that Congres.s would have intended to give effect to the clerical change over the 
substantive change, Ixcause, among other things, only the substantive change gives meaning to .Section 
1 t2(n)(l)(A), which was also adopted during the 1990 Antendmems to the Clean Air Act. .Section 1 12<nXl)(A) 
required EPA to conduct a study to determine whether coal-fired [loiver plants “should even be regulated under 
section 112,'’ 70 Fed. Reg. at 15,995. As EPA recogniised. this provision is strong evidence that Congress did not 
wish to subject such power plants to "duplicative or overlapping regulation," but rather .sought to force EPA to 
choose between regulating power plants as a source category under Section 112 or HI(d), consistent with the 
substantive change and not the clerical one, tel at 16,031. 
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§§ 741 l(a)(!), 7411(d), 7412(d). In establishing this regime, under which regulation of existing 
sources occurs either under Section 112 or Section 11 1(d), Congress properly determined that 
requiring the same existing source categories to comply with two fimctionally-independent 
regulatory regimes would threaten these sources’ economic viability. Indeed, EPA has recently 
imposed costly regulations on coal-fired power plants, which will cost those plants more than $9 
billion dollars per year. See EPA, Regulatory Impact Analysis for the Final Mercury and Air 
Toxics Standards at 3-13 (Dec. 2011), available at http://www.epa.gov/ttn/ecas/regdata/RIAs 
/matsriafmal.pdf. EPA’s Proposed Rule would subject those same plants to billions of dollars of 
additional costs, through the imposition of duplicative regulatory requirements, forcing many of 
tliose plants to close. That is the exact scenario Congress intended to avoid when it amended 
Section 111(d). 

In light of this understanding, EPA’s policy arguments in favor of ignoring Section 
1 1 1(d)’s plain language are insubstantial. 

EPA first claims that a “literal reading” of Section 11 1(d) would be contrary to 
“Congress’ desire in the 1990 CAA Amendments to require EPA to regulate more substances.” 
Mem. 25-26. But the mere fact that one of the broad purposes behind the 1 990 Amendments 
was to require EPA to regulate more substances under Section 112 does not mean that Congress 
was not cognizant of other values, such as the need to avoid costly double regulation. In faci- 
as EPA itself admitted in its 2005 analysis— the text, structure, and history of the 1990 
Amendments indicates a desire by Congress to limit EPA’s ability to doubly regulate coal-fired 
power plants. As explained above, the discussion and ultimate adoption of Section 1 12(n){l)(A) 
“reveals” that Congress did not want to subject coal-fired power plants to “duplicative or 
otherwise inefficient regulation.” 70 Fed, Reg. at 15,999, It is perfectly reasonable to understand 
Section 1 1 1(d) as seeking to forward this same general goal of avoiding duplicative regulation. 

EPA’s other policy argument is “the fact that the EPA has historically regulated non- 
HAPs under section 1 1 1 (d), even where those air pollutants were emitted from a source category 
actually regulated under section 1 12.” Mem. 26. But it is no answer to the unambiguous textual 
requirement in the 1990 Amendments to point to EPA’s pre-amendment practice of regulating 
tion-HAPs under Section 11 1(d). EPA at one time enjoyed the power of regulating existing 
source categories on separate regulatory tracks. See Mem. 9-10 & n. 17. When Congress 
amended the Clean Air Act in 1990 to require EPA to regulate more HAPs wider Section ! 12. 
however, Congress sensibly paired that increased power with a textual limitation — embodied in 
Section 1 11 (d)— against using that enhanced authority to impose duplicative regulations on the 
same e.xisting source categories. EPA’s argument that the “literal” terms of Section 111(d) 
would hamstring it from using a provision that it has only used to regulate “four pollutants from 
five source categories” in “forty years,” Mem. 9. cannot possibly provide a basis for disregarding 
the literal term.s of the Clean Air Act. 
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3. EPA 's Attempt To Resolve The Supposed Ambiguity Is Nevertheless 
Impermissible 

Even if the clerical error created an ambiguity in Section 1 1 l(d)’s "literal” text, EPA’s 
anaJysis would still fail. To begin with, the agency’s claim to some unidentified form of 
“deference" for its attempt to rewrite Section lllfd) is meritless. Mem. 12. Courts defer to 
agencies under the test set forth in Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837 (1984), because there is reason to believe that when Congress “left ambiguity 
in a statute,” it “understood that the ambiguity would be resolved, first and foremost, by the 
agency, and desired the agency (rather thiin the courts) to possess whatever degree of discretion 
the ambiguity allows.” Smiley v. Citibank (South Dakota). N.A., 517 U.S. 735, 740-741 (1996). 
EPA could not possibly argue that Congress intended EPA to resolve the import of Congress’s 
inadvertent clerical “drafting error.” Indeed, EPA does not so argue. EPA offers no justification 
whatsoever for its bald assertion that it is entitled to deference on this issue, and does not even 
cite to Chevron in its discussion of the issue. 

In any event, EPA could not possibly prevail under Chevron — or some other similar form 
of deference — becau.se it offers an “impermissible construction" of the supposedly ambiguous 
statute. Aid Ass 'n for Lutherans r>. U.S. Postal Serv., 321 F,3d 1166, 1178 (D.C. Cir. 2003). 
EPA would interpret Section 1 n(d) as follows: “Where a source category i.s regulated under 
section 1 12, a section 11 1(d) standard of performance cannot be established to address any HAPs 
listed under section 1 12(b) that may be emitted from that particular source category.” Mem. 26. 
This is flatly inconsistent with the substantive provision, embodied in the U.S. Code, that EPA 
may not “establishQ standards of performance for any existing source for any air pollutant . , , 
emitted from a source category which is regulated under [Section 112 of the CAA].” 42 
U.S.C. § 741 1(d) (emphasis added). EPA’s proffered interpretation effectively replaces the term 
“ony air pollutant” with the term “hazardous air pollutant,” Even under Chevron, an agency is 
not entitled to deference when its interpretation is so “manifestly contrary to the statute." Mayo 
Found, for Med. Educ. & Research v. United States, 131 S. Ct. 704, 711 (2011) (interna! 
quotations omitted); accord Petit v. U.S. Dep’l of Educ., 675 F,3d 769, 785 (D.C. Cir. 2012). 

If EPA wanted to give effect to its view of both the substantive and the clerical entries in 
the Statutes at Large — ^which, as explained above, EPA nonsensically claims create two versions 
of Section 1 i 1(d) — without impermissibly changing the text of either, it could have done so. As 
one commentator has explained, ail of EPA’s textual concerns could be satisfied by interpreting 
Section 1 1 1(d) to prohibit the regulation of “any air pollutant . . . which is not included on a list 
published under . . .n2(b) [revision of the prior version of Section i n(d) after inputting the 
clerical entry] or emitted from a source category which is regulated under section 112 [revision 
of the prior version of Section 111(d) after inputting the substantive entry).” William J. Haun, 
The Clean Air Act as an Obstacle to the Environmental Protection Agency 's Anticipated Attempt 
to Regulate Greenhouse Gas Emissions from Existing Power Plants, 14 Engage: .i. Federalist 
Soc’y Prac. Groups 35, 38 (Mar. 2013) (parenthcticals revised), EPA does not--and could not— 
dispute that this is the only interpretation that gives full effect and meaning to every word of both 
“versions” of Section il 1(d) that it believes the Statutes at Large embodies, Accordingly, to the 
extent EPA continues to reject the position that the non-substantive entry must be discarded as an 
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inadvertent “scrivener’s error[],” Am. Petroleum, 714 F.3d at 1337, the agency is duty-bound 
to adopt this alternative interpretation. 

EPA’s refusal to advance or acknowledge this alternative is unsurprising, of course, 
because under this approach the Proposed Rule wruld still be unlawftil. Under this alternative 
interpretation, EPA would be prohibited from using Section 1 n(d) both: (1 ) to require regulation 
of any HAP listed in Section 112(b), regardless of whether the HAP is being emitted from a 
source regulated under Section 112; and (2) to require regulation of my pollutant emitted from a 
source category that is regulated under Section 1 12, Even under this alternative reading, EPA 
still cannot rely on Section 1 11 (d) as a basis for the Proposed Rule because of the regulatory 
scheme established under Section I O.'* 

t * * 

EPA has fundamentally erred in relying upon the flawed reasoning in the vacated 2005 
rule to justify the Proposed Rule. It is simply unconscionable for EPA to go forward with this 
massive and costly regulation based entirely upon what it has admitted to be a clerical “drafting 
error.” I urge you to withdraw the Proposed Rule immediately and avoid needless litigation. 


Sincerely, 




Patrick Morrisey 

Attorney General of West Virginia 


cc: Avi Garbow 

General Counsel, Environmental Protection Agency 


Hon, Eric Holder 

Attorney General, United States Department of Justice 


^ In its prior briefing on this issue, EPA cited to Citizens lo Save Spencer Couni}> v. EPA> 600 F2d 844 (D.C. Cir. 
t979), to justily its claim that it is entitled io deference. Final Brief of Respondent EPA, New Jersey v. EPA. 517 
F-3d 574 (D.C. Cir. 2008), 2007 WL 2155494, at *103. In its Legal Memorandum here, EPA does not cite or rely 
upon this case, and with good leason. In Citizens to Save Spencer Cotinty. EPA was forced to deal with a situation 
where one unquestionably .substantive provision specifically conflicted with another unquestionably substantive 
provision. Faced with this truly irreconcilable conflict between two substantive provisions, the D.C. Circuit upheld 
EPA’s adoption of an interpretation that gave “maximum possible effect to both.” 600 F.2d at 872. In the present 
case, in contrast, the so-called conflict is between a substantive amendment and a clerical “drafting error,” in which 
case die substantive amendment simply prevails. Am. Petroleum. 714 F.3d at 1336-37. In addition, while EPA in 
Citizens to Save Spencer County had no o|^ton but to adopt a middle ground between tw'O irreconcilable statutory 
commands, here EPA has ignored an mterj»etation that would give “maximum effect” to its own view of botli the 
substantive and non-substantive provisions. 
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THE NEW ENERGY PARADIGM 

Coal Country's Decline Has a Long History 
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A!o?,s of jotjis in the coal iruJustiviJs not a lecenl rioveiopmanl Employment in ttiis seclor has fKicn declining steadily for the past 30 yaars. (S!epf\'irm:i 



By Patrick Reis 

l-oilow on Twitter 


Sen, Rand Paul sees a "depression" in Appalachia’s coal country, and he says there's one man to blame for it; President Obama. 


The Kentucky Republican isn't alone in his fury over Obama's treatment of the coal industry. A bipartisan bloc of elected officials 
from across the region shares his views, including two influential West Virginia Democrats, Sen. Joe Manchin and Rep. Nick 
Rahali. The critics argue that by tightening rules on mountainlop-removal coal mining and imposing greenhouse-gas emission 
limits on coai-fired povwr plants, Obama and his allies are regulating (he industry out of business — and putting legions of coal 
miners out of work. 


The president's regulatory push has left him and his parly deeply unpopular across the region: Bill Clinton won Kentucky and 
West Virginia in both of his presidential elections; Obama lost both states, twice, in landslides. 

But for ail the rage over Obama’s environmental agenda, mining jobs began disappearing in the region long before he entered 
the While House, for reasons that have nothing to do with regulations now coming out of Washington. 
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299 


&18/2014 CoeS Cortrys Decline Has a Long Histwy- NafiaTalJou-n^.com 



in fact, coal mining jobs in Appalachia fared far worse under the Reagan, Clinton, and George H.W. Bush administrations than 
they have under Obama. 


According to employment counts from the Mine Safety and Health Adnr«nistration, from 1983 — the earliest year for which MSHA 
had data—to 1989, combined coal jobs in West Virginia and Kentucky fell from 79.000 to 64,000. 

In the foiiowing four years under the first President Bush, coal jobs in the tvw) states fell to 56,000. And by the final year of the 
Clinton administration, the states' combined total of mining jobs had fallen to a nadir of 33,000. 

By comparison. West Virginia and Kentucky coal-n«ning payrolls have been relatively stable during Obama's first four years in 
office: In 2009, there were jus! under 43,000 coal miners in the two states combined. In 2012, the latest year for which MSHA has 
final data, the count totaled just over 41 ,000, 

So what's driving the decline? First and foremost: changes in the industry. 

Despite mining employment being cut nearly in half since 1983, the two states' combined coal output has basically held steady, 
dropping from 245 million short tons in 1 983 to 240 million short tons in 201 1 . 

Advances in mining technology have made miners more efficient. 

Indeed, the traditional images of coat mines-— dark holes filled with men swinging pickaxes and pushing carts— are no more. 
Today, it is machines that are ripping coal from the mines' walls, and then automatic conveyor belts whipping the fuel back to the 
surface. 

And much of the production has moved above ground entirely, thanks to a practice known as mountaintop-removai mining, in 
which miners use controlled explosions to open mountains and mine the newly exposed coal seams. 

For the miners and other industry employees who still hold jobs, the increased productivity has paid off. According to the Bureau 
of Labor Statistics, nominal average annual coal industry employee wages in West Virginia sat at $54,000. By 2012, the average 
employee was taking home nearly $85,000, 

The starring role of mechanization, however, does not mean that federal policies have no effect on the number of coal jobs, 

The region saw its fortunes reverse under President George W. Bush, who in 2002 relaxed rules on mountaintop-removai mining 
to give companies more leeway to dump their leftovers into the region's waterways. From 2001 to 2008, West Virginia and 
Kentucky’s combined coal industry experienced a mini-revival, adding an average of about 1 ,000 mining jobs per year. 

But as industry officials argue they could experience another such revival, they face a new hurdle that had not yet fully taken off 
in the early 2000s. Today, they face stiffer competition from natural gas, which is both more abundant and less expensive due to 
the fracking boom. 


This aifiClQ appears m the Novomber 1. 2013 edition o( NJ Dnily 
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June 16,2014 


Honorable Barack Obama 
President of the United States 
The White House 
1600 Pennsylvania Avenue. NW 
Washington, DC 20500 

Dear Mr. President: 

As Governors leading diverse States that both produce and consume energy, we ask that you pursue a 
pragmatic energy policy that balances our nation’s economic needs, energy security, and environmental 
quality objectives. 

As you know, the energy industry is a major source of job creation in our country, providing employment 
to millions of our citizens and bolstering U.S. economic competitiveness. America was able to meet 
almost 90 percent of its energy needs last year — the mo.st since March 1 985 — in large part because of 
increased domestic energy production. We take pride in the fact that domestic production largely powers 
America and increasingly other economies as well, helping to eradicate poverty and to provide political 
stability around the globe. 

Development of our resources has put more money in the pockets of working families and has helped the 
poor and elderly on fixed incomes, who can now more easily afford to run their air conditioning in the 
heat of the summer. For example, American natural gas production is reducing average retail electricity 
prices by 10 percent, saving households, on average, nearly $1,000 per year between 2012 and 2015, 

This significant accomplishment of increased U.S. energy independence, with its associated economic 
and health benefits, has been achieved largely by State policies — despite redundant and burdensome 
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federal regulation. Your proposed rules for regulating greenhouse gas (GHG) emissions from existing 
power plants and redefining the Waters of the United States (WOTUS) would unnecessarily expand 
federal authority over the States in energy policymaking and risk undermining our success. 

In an unprecedented move, your GHG emissions plan would largely dictate to the States the type of 
electricity generation they could build and operate. In addition, you seek to essentially ban coal from the 
U.S. energy mix. Your pursuit of this objective will heavily impact those of our states that rely primarily 
on coal for electricity generation — such a decision should not be made by iinaccoimtable bureaucrats. 
Your Administration is also pushing for Washington to seize regulatory control of nearly all waters 
located in the States by expanding the definition of WOTUS. If successful, the federal government would 
become the arbiters of how our citizens, State highway departments, county flood control and storm water 
agencies, utilities, irrigation districts, and farmers use their water and their land. 

Although we are still examining the impacts of the GHG proposal released on June 2 and the proposed 
expansion of WOTUS, we can confidently say that, according to the best available data, millions of jobs 
will be lost and billions of dollars will be spent over the coming decades in an effort to comply with these 
and other federal regulations. And those numbers stand to increase with every tiglitening of those 
standards - hitting particularly hard working families, poor, and elderly. 

Perhaps most disturbing is the fiict that your Administration is content to force Americans to bear these 
substantial costs where there are highly questionable associated environmental benefits. In fact, your 
EPA Administrator admitted during testimony to the U.S. Senate that there would be no climate 
mitigation benefits to America pursuing unilateral action. Moreover, in 2008, you personally guaranteed 
that under your energy plan, “electricity rates would necessarily skyrocket." You admitted that your 
energy plan would have the following impact: "[Energy industries] would have to retrofit their 
operations — that will cost money. They will pass that money onto consumers." 

You rightly acknowledge that American citizens will literally pay the price of your energy agenda. They 
will also pay the price in the form of lost jobs and less reliable electricity. As representatives of the 
citizens who stand to lose so much while gaining next to nothing, it is our duty to confront this issue and 
to ask that you rescind the regulations you have put forth. Disposing of these regulations will protect 
Americans from the costs and burdens the rules would impose upon them and will ensure the continuation 
of America's energy renaissance, which is indispensable to our country's economic recovery and job 
creation and which is largely a result of State policies. 

Sincerely, 


Governor Sean Parnell Governor Mike Pence Governor Bobby Jindal 

Alaska Indiana Louisiana 
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Governor Phil Bryant Governor Pat McCrory Governor Jack Dairymple 

Mississippi North Carolina North Dakota 



Governor Tom Corbett 
Pennsylvania 



Governor Rick Perry 
Texas 



Governor Matthew H. Mead 
Wyoming 


O 



